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I. Introduction 

Every basic civics text recites that our government is divided into 
three branches and that these three branches are co-equal partners. But as 
true as that once was, this system of exquisite checks and balances is at risk 
of being made anachronistic by recent legal and political developments. 
The traditional functions of Congress as lawmaker and a check on other 
branches have come under sustained and systematic assault from both the 
judicial and executive branches. 

The assault from the Executive began as a gradual diminution of con-
gressional power after a post-Nixon-era zenith, but has accelerated most 
dramatically under President George W. Bush. The threat to Congress from 
the Judiciary comes in the form of rulings invalidating congressional en-
actments at an alarming pace over the past ªfteen years, largely in ser-
vice of a cramped interpretation of congressional authority under both 
the Commerce Clause and Section 5 of the Fourteenth Amendment. To-
gether, these twin trends have undermined Congress’s role as lawmaker 
and its role as a bulwark against overreaching by the other branches. 

Although the trends in the two other branches of American govern-
ment have developed separately, they are born of the same philosophy. 
Commentators and political actors have traditionally focused on just one 
or the other trend, but in my view it is the unprecedented combination of 
these two threats that poses a real danger to our democracy. There is much 
more at stake here than institutional pride and the collective egos of 535 
elected legislators. The costs of an anemic Congress over the long term are 
considerable. 

First, continued erosion of Congress’s lawmaking power undermines 
democracy. Preemption of the legislative function by the President increases 
the concentration of power and the risk of abuse. It also decreases the trans-
parency that accompanies a legislative process marked by open debate and 
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compromise. Preemption of the legislative function by the Judiciary simi-
larly diminishes democracy. 

Second, in the absence of a prompt reassertion of Congress’s power, 
its powerlessness risks becoming institutionalized. Unºexed, congres-
sional muscles atrophy. Handicaps created by the Executive may be difªcult 
to dismantle. Federalism precedents espoused by the Judiciary may be im-
possible to undo. Even if one believes that the current President has not 
taken executive power too far (though I do), the next president, from which-
ever party, will likely continue the trend if unchecked. A compliant Con-
gress risks permanently undermining its credibility and its relevance. When 
Congress needs to rein in a future president, it may ªnd that it lacks the 
institutional capacity to do so. 

In sum, Congress does have a role equal to the other branches and must 
have this equal role. It is a role envisioned by the Framers, enshrined in 
the Constitution, and ennobled by the historical examples of our greatest 
legislators. A responsible and responsive Congress can solve many of the 
problems America confronts, improve respect for government by provid-
ing oversight and demanding accountability, and decrease partisan gridlock 
in Washington.1 

Undoubtedly, Congress is at something of an institutional disadvan-
tage against the Executive. It has no agencies and bureaucracy to rival the 
Secretary of Defense or the Attorney General. Rather, Congress consists of 
535 individual lawmakers divided between two parties and dedicated to 
unique and varying agendas. However, members of both parties ought to 
agree that our representative system demands—and the American people 
deserve—a Congress that is not just a rubber stamp for the Executive, but 
an independent, co-equal, and assertive branch of government. A Congress 
grown weak and compliant imperils democracy. 

This Article addresses recent executive and judicial branch encroach-
ment upon congressional power. Part II argues that, consistent with the 
Founders’ vision, Congress must be assertive and strong, particularly with 
respect to its two preeminent functions—making laws and checking the 
Executive. Part III analyzes the threat from the executive branch. It de-
scribes the current administration’s calculated efforts to expand its power 
at the expense of Congress, focusing on its conduct of the war on terror 
and its resistance to oversight in this area and others. Part IV examines 
the threat from the judicial branch, explaining that the New Federalism, 
pursuant to which numerous acts of Congress have been struck down, is a 
dangerous usurpation of Congressional authority. Finally, Part V presents 
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several ways Congress can re-assert its powers and take ªrmer control over 
the nation’s future. 

II. The Need for a Robust and Active Congress 

Divided government is the hallmark of American constitutional democ-
racy. As James Madison wrote in The Federalist No. 47: “The accumula-
tion of all powers, legislative, executive and judiciary, in the same hands, 
whether of one, a few or many, and whether hereditary, self-appointed or 
elective, may justly be pronounced the very deªnition of tyranny.”2 The 
Founders, acutely sensitive to British political history and the American 
revolutionary experience, struck a careful and delicate balance that would 
forge a more effective government than was possible under the Articles 
of Confederation, while guarding against a slip back to tyranny. At the heart 
of this balance was a strong legislature. A simultaneously strong President 
and Congress are not mutually exclusive; rather, they are fundamental to 
freedom, security, and effective governance.3 

The particular emphasis the Founders put on the vitality of Congress 
is evident in the structure of the Constitution itself, which sets forth the 
powers of Congress before turning to any other branch.4 Indeed, as Pro-
fessor Akhil Amar has explained, Congress stands “as ªrst among equals, 
with wide power to structure the second-mentioned executive and third-
mentioned judicial branches.”5 As the branch closest to the people, Con-
gress has the responsibility to protect the general welfare by making laws 
and providing a check on the Executive. 

Congress’s chief mandate, of course, is the making of laws. The ªrst 
clause of the ªrst section of the ªrst article of the Constitution provides: 
“All legislative Powers herein granted shall be vested in a Congress of the 
United States.” That legislative authority includes, pursuant to Section 8 
of Article I, the power to “lay and collect Taxes,” to “provide for the com-
mon Defence and general Welfare of the United States,” to “regulate Com-
merce with foreign Nations, and among the several States,” to “constitute 
Tribunals inferior to the supreme Court,” to “raise and support Armies,” 
and a host of other powers. To affect all of this, moreover, the Constitu-
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tion grants the legislature the authority to “make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing Powers.” 

Congress’s job of oversight—too often overlooked and underempha-
sized—is a critical element of its exercise of “necessary and proper” pow-
ers.6 Though the work of hearings and oversight is usually incremental, 
sometimes tedious, and occasionally conducive to political opportunism, 
it remains the backbone of a strong body politic. Indeed, in the context of 
America’s system of checks and balances, congressional oversight of the 
executive branch is, in the view of some, equal in importance to the legisla-
tive function. In his 1885 work Congressional Government, Woodrow Wil-
son famously noted that “[q]uite as important as legislation is vigilant over-
sight of administration.”7 More recently, one scholar has written: “[T]here is 
no substitute for congressional oversight in our democracy. Without it, 
our public life would be considerably impoverished.”8 The Supreme Court 
itself has recognized the necessary connection between Congress’s power 
to legislate and its power to investigate and oversee: “This Court has of-
ten noted that the power to investigate is inherent in the power to make 
laws because ‘[a] legislative body cannot legislate wisely or effectively in 
the absence of information respecting the conditions which the legislation 
is intended to affect or change.’”9 Thus, the Constitution’s broad grant of 
power to the preeminent branch has as its indispensable and logical cor-
ollary vigorous and vigilant oversight. 

The oversight function, moreover, is the logical and necessary expres-
sion of the Founders’ vision of checks and balances. As Madison wrote in 
The Federalist No. 51, the Republic would function well only within such 
a competitive and oppositional system: “[I]n all the subordinate distribu-
tions of power, . . . the constant aim is to divide and arrange the several 
ofªces in such a manner as that each may be a check on the other.”10 Fi-
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nally, the tools for oversight have been strengthened by speciªc legisla-
tion, such as the Legislative Reorganization Act of 1946.11 

Notwithstanding recent congressional obeisance and abdication, the 
legislature has a long and grand tradition of checking power, spotlighting 
abuse, preventing fraud, and preserving liberty. Historical examples of 
vital congressional checking abound, even in wartime. Twelve days after 
Pearl Harbor, for example, conservative Senator Robert Taft—known as 
“Mr. Republican”—emphasized the importance of debate and delibera-
tion in the United States Senate and said, “as a matter of general princi-
ple, I believe there can be no doubt that criticism in time of war is essen-
tial to the maintenance of any kind of democratic government.”12 

Criticism meant not only speeches from the ºoor of the United States 
Congress, but also organized investigation. Thus, in the 1940s, Senator 
Harry Truman provided aggressive oversight over the military and un-
covered billions of dollars of wasteful spending. In the 1970s, the bipar-
tisan Church Committee uncovered abuses and held ofªcials to account 
at the FBI and CIA. In the 1980s, Congress investigated Iran-Contra through 
public hearings, which led President Reagan to establish the independent 
Tower Commission. 

It is clear, then, that responsible oversight is Congress’s duty, and 
that it can effectively ºex its muscles when it has the will.13 Lately, that will 
has been lacking. When President Bush assumed ofªce, “[t]he institutional 
rivalry designed by the framers gave way to a relationship in which Con-
gress assumed a position subordinate to the executive. Party trumped institu-
tion.”14 

As the 110th Congress begins, both Congress’s legislative and over-
sight abilities have atrophied. Although Congressional clout has histori-
cally ebbed and ºowed as a function of shifting international threats, domes-
tic circumstances, and party dominance, there appears no doubt that Con-
gressional power is at its lowest ebb in memory. 

First, Congress’s sister branches have challenged, undermined, and 
usurped its legislative function to a signiªcant degree. The Executive, for 
example, in recent years has relied unduly upon presidential signing state-
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ments to undercut and reinterpret congressional enactments.15 Although 
signing statements have been used since early American history, and Presi-
dents of both parties have issued them to articulate their interpretation of 
statutory provisions, President Bush has employed them far more aggres-
sively than his predecessors. In the process, the President has danger-
ously infringed on the lawmaking role of Congress. 

As a former Republican ofªcial has testiªed, “These [signing] state-
ments, which have multiplied logarithmically under President George W. 
Bush, ºout the Constitution’s checks and balances and separation of powers. 
They usurp legislative prerogatives and evade accountability.”16 A former 
Clinton ofªcial had this to say: “The Bush administration’s frequent and 
seemingly cavalier refusal to enforce laws, which is aggravated by its 
avoidance of judicial review and even public disclosure of its actions, 
places it at odds with these principles and with predecessors of both par-
ties.”17 Critics also emphasize that, unlike earlier Presidents, President 
Bush has not balanced his use of signing statements with the presidential 
veto. During his six years in ofªce, President Bush has vetoed only one 
law. In particular, the Administration’s track record of using signing 
statements to do everything from restricting oversight to blocking con-
gressional involvement in the war on terror has raised a number of alarms; 
indeed, the President has taken issue with an unprecedented number of 
congressional enactments: over 750.18 

The Executive has also undermined the legislative prerogative in a 
more fundamental way by repeatedly insisting on unilateral action with 
respect to the war on terror rather than cooperating with Congress to modify 
laws that might be in need of changes or updates. As set forth below, this 
is true both of the Administration’s secret implementation of a terrorist 
surveillance program (rather than working together with Congress to modify 
surveillance laws) and in its independent establishment of a military tri-
bunal system (rather than working together with Congress to modify the 
Uniform Code of Military Justice). The Executive’s approach to both mat-
ters has drawn judicial rebuke and potentially slowed progress in the war 
on terror. 

The Judiciary, meanwhile, has undermined the lawmaking authority 
of Congress with the Supreme Court’s New Federalism, reºecting a trend 
of diminishing judicial deference to Congress’s ability to ªnd facts and enact 
appropriate laws. Thus, as Judge John Noonan wrote, “[t]he Court’s ef-
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fort to give more power to the states has led at the same time to the ac-
cretion of power by the Court” and also to its striking down an unprece-
dented number of federal laws, as it substitutes its own judgment for that 
of Congress.19 

Second, Congress’s oversight function is also on the wane. To fulªll 
its oversight function, Congress requires access to information from the ex-
ecutive branch. As early as 1792, President George Washington furnished 
documents so Congress could investigate military losses during Major 
General Arthur St. Clair’s 1791 campaign against Indian tribes in Ohio, 
and reserved only the right to withhold documents “the disclosure of which 
would injure the public.”20 President Washington viewed executive privi-
lege as a narrow tool to protect the national interest. In the years since, 
the executive branch has refused disclosure, preserving and expanding its 
own power. As a result, access to documents has provoked countless strug-
gles between the executive and legislative branches throughout American 
history.21 Over the years, however, Congress has developed various forms 
of leverage to force compliance, including the power of the purse, the power 
to impeach, the use of congressional subpoenas, the holding of executive 
ofªcials in contempt, GAO investigations, and the blockage of nomina-
tions.22 Unfortunately, Congress has demonstrated little interest in using 
any of these tools during the Bush era. 

Two independent scholars have shown that Congress has quite dramati-
cally fallen down on its job to act as a check on the executive branch dur-
ing the Bush Administration, observing that after a notable decline fol-
lowing the Republican takeover of Congress under President Clinton “over-
sight has all but disappeared” under the Bush Administration.23 Their ob-
servations are striking: 
• In the House Government Reform Committee, there were 135 hearings 

described as “oversight” in the 1993–94 session of Congress; a decade 
later, there were only 37 such hearings.24 By this objective measure, 
oversight in that committee fell 73%. 
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 The Bush Administration’s politicization of the bureaucracy has added an additional 
reason to withhold information about its deliberative processes. Understandably, the Ad-
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 See Fisher, supra note 20. 
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 See Norman J. Ornstein & Thomas E. Mann, Congress Checks Out, Foreign Aff., 

Nov.-Dec. 2006, at 67, 70 (citing Susan Milligan, Congress Reduces Its Oversight Role; 
Since Clinton, A Change In Focus, Boston Globe, Nov. 20, 2005, at A1). 

24
 Id. at 71. 
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• The House Energy and Commerce Committee produced 117 pages of 
activity reports relating to oversight in the 1993–94 session; a decade 
later, it generated only 24 pages, a 79% drop.25 

• While Congress heard 140 hours of testimony on the subject of President 
Clinton’s alleged use of his Christmas mailing list to identify campaign 
donors in the mid-1990s, House Republicans heard only 12 hours of 
testimony on Abu Ghraib.26 

• Notwithstanding the tradition of wartime oversight, the Senate Armed 
Services Committee held no hearings speciªcally on operations in Af-
ghanistan in 2003 and 2004. 
The data only reºect what is painfully apparent even to Republican 

members of Congress—oversight has fallen precipitously during the past 
six years. Recently, even some Republicans have bemoaned the sorry state 
of oversight in Congress. One Representative acknowledged, “I don’t think 
we have been doing the job we should have been doing for several years on 
oversight.”27 Another simultaneously acknowledged the fact of decreased 
oversight and candidly supplied a principal reason for the falloff: “Our 
party controls the levers of government. We’re not about to go out and look 
beneath a bunch of rocks to try to cause heartburn. Unless they really screw 
up, we’re not going to go after them.”28 

What has given rise to this state of affairs? In no small measure, it 
has been caused by an unfortunate congressional acquiescence. At bottom, 
congressional power wanes at the peril of the people. The dangers of a 
weak Congress are discussed at greater length below. 

III. The Executive Assault on Congressional Power 

The Bush Administration’s arrogation of power, at the expense of the 
Congress, has been stunning. It has, moreover, been lamented at both ends 
of the political spectrum. In July 2006, my liberal colleague Barney Frank 
delivered a speech from the ºoor of the House of Representatives accus-
ing the executive branch of undermining the system of checks and bal-
ances carefully constructed by the Founders: 

We have talked, from the beginning of this country, in the debates 
over ratiªcation of the Constitution, about the beneªts of checks 
and balances. This is an administration which considers checks and 
balances to be a hindrance to effective governance. This is an 
administration that believes that democracy consists essentially of 
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electing a President every four years and subsequently entrusting 
to that President almost all of the important decisions.29 

In the same year, the conservative Cato Institute issued a report asserting 
that “President Bush’s constitutional vision is, in short, sharply at odds with 
the text, history, and structure of our Constitution, which authorizes a gov-
ernment of limited powers.”30 

While wartime Presidents surely need signiªcant power to protect 
Americans and their interests, the events of September 11, 2001, cannot 
alone justify or explain the Administration’s contemptuous attitude toward 
Congress. Indeed, senior ofªcials in the Administration expressed their 
intent to expand executive power long before the terrorist attacks of 2001. 
Most notably, Vice President Cheney has long advocated a more powerful 
executive. As the ranking member of the House Select Committee inves-
tigating the Iran-Contra scandal, Cheney issued a minority report in 1986 
condemning Congress for encroaching on perceived prerogatives of the 
executive. One writer has commented on the long-sought goal of power ex-
pansion: 

A close look at the twenty-year collaboration between Cheney and 
[his Chief of Staff David] Addington suggests that in fact their 
ideology has not changed much. It seems clear that Addington 
was able to promote vast executive powers after September 11th 
in part because he and Cheney had been laying the political 
groundwork for years.31 

Former Bush Deputy Assistant Attorney General John Yoo, a key player in 
the move to expand executive authority, has acknowledged that President 
Bush “has long intended to make reinvigorating the presidency a prior-
ity.”32 

The Administration’s expansion of power was not happenstance; there 
is a philosophical grounding behind its push for authority. Speciªcally, 
ofªcials in the executive branch have embraced and acted upon the the-
ory of a unitary executive. Under that theory, the President has complete 
power over ofªcers and agencies in the executive branch, and Congress 
lacks the authority to intervene. Since the 1980s, the theory of a unitary 
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 Jane Mayer, The Hidden Power, New Yorker, July 3, 2006, at 46–47. 
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executive has become near and dear to the hearts of many conservative 
thinkers33 and has served as the philosophical underpinning for radical 
attempts to diminish the power of Congress. Although the theory offers the 
promise of neatness and simplicity, the Founders never intended our sys-
tem of government to be a neat or simple one. Rather, they envisioned a 
system with robust inter-branch competition and checks and balances that 
would allow Congress to provide oversight of the executive branch and, 
when necessary, demand the independence of certain government agencies. 

A. Congressional Involvement in National Security Issues, 
While Necessarily Circumscribed, Is Vital 

Congress’s domain does not end at the water’s edge. While it is 
axiomatic that the President, as Commander-in-Chief, must have the au-
thority and ºexibility to conduct foreign affairs, particularly in times of 
war, the President is not an island unto himself. As Justice O’Connor wrote 
in in Hamdi v. Rumsfeld, “a state of war is not a blank check for the Presi-
dent . . . . Whatever power the United States Constitution envisions for 
the Executive in its exchanges with other nations or with enemy organi-
zations in times of conºict, it most assuredly envisions a role for all three 
branches when individual liberties are at stake.”34 

Though Congress may not be best suited to take the immediate ac-
tion or to chart the initial course after a military attack or international 
crisis,35 it has a role in, among other things, maintaining accountability 
on the part of those directly responsible for waging war and conducting 
foreign policy. Accountability through congressional involvement, even 
on matters of national security and foreign affairs, has served the country 
well. Indeed, “[t]he making of sound U.S. foreign policy depends on a 
vigorous, deliberative, and often combative process that involves both the 
executive and legislative branches.”36 Whether it was the Congress during 
World War II (when Roosevelt was President) or the Cold War (when 
Reagan was President), Congress has always had an oversight role and 
put tough questions to the Executive—not in an effort to embarrass but in 
an effort to improve. Regardless of differing views over foreign policy and 
the war on terror, the Senate and the House, in service to their responsi-
bilities, must conduct oversight. The safety of our men and women over-
seas, our national security, and our Constitution demand no less. 
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Regrettably, the Administration’s unilateral approach has undermined 
the conªdence of the American people, reduced trust between branches, 
weakened accountability, increased politicization, and potentially set back 
the war on terror. The Administration has not only cut Congress out of 
policymaking, but has also subverted Congress’s efforts to provide over-
sight and demand accountability. In particular, the President has made 
oversight virtually impossible by shrouding so many counterterrorism ac-
tivities in secrecy, even from the Intelligence Committees of Congress. 
The Republican leadership has seldom fought back, but even Congressman 
Peter Hoekstra, a Bush ally and the Republican Chairman of the House 
Intelligence Committee, has criticized the Administration for withholding 
too much information about its counterterrorism programs.37 In some 
cases, the Administration has even used the classiªcation system directly 
to block oversight and investigations. According to Attorney General Gonza-
les, President Bush personally decided to block the Ofªce of Professional 
Responsibility (“OPR”) at the Department of Justice from examining the 
role of government lawyers in approving the NSA surveillance program 
by denying OPR access to necessary classiªed information.38 While the 
war on terror undeniably requires the secrecy of certain information, Con-
gress cannot perform its oversight duties when the Administration with-
holds even the most basic information about its programs and refuses to 
adequately brief and involve Congress. 

In a number of areas relating to the war in Iraq and the war on terror, 
the early and meaningful involvement of Congress would have helped to 
depoliticize many issues, avoid judicial rebuke, and promote national secu-
rity. 

Certainly, the President has the ªrst and preeminent role in protect-
ing our nation’s security and ªghting the war on terror. No one challenges 
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his authority to make tactical decisions pursuing the enemy on the bat-
tleªeld as Commander-in-Chief. Some aspects of the war on terror, how-
ever, necessarily implicate the constitutional duties of Congress, such as 
controlling military spending,39 and the establishment of, and creation of 
rules for, the court system.40 In these cases, Congress has an important 
role in helping to strike the correct balance between security and liberty. 
Nonetheless, President Bush has turned to Congress on matters of national 
security only as a last resort and often only after judicial rebuke. One need 
not be a strong advocate of Congress’s war powers to recognize that the 
Administration’s unilateral approach to the war on terror is inconsistent with 
the wisdom and foresight of the Founders, has continuously backªred on 
the President, and has potentially done harm to our foreign policy and na-
tional security.41 

In matters of war and the war on terror, Congress’s role—properly 
understood—has two key features. Its role requires legislation on issues 
involving long-term decisions about individual liberty in order to achieve 
the optimal balance of liberty and security. It also requires vigorous over-
sight of the executive branch in order to ensure that the massive executive 
bureaucracy is functioning in the best way possible at this vital time—a 
time when American lives are at risk and individual freedom is at stake. The 
war on terror renders such oversight more, not less, important. As set forth 
below, Congress has, for the most part, been absent in overseeing the con-
duct of war, and has not adequately assisted the war on terror. The coun-
try has suffered from Congress’s absence. 

1. The Importance of Congressional Oversight, Especially During 
Times of War 

First, although Congress has frequently served in a critical oversight 
role in the conduct of military affairs, it has largely failed to oversee the war 
effort in Iraq and Afghanistan. 

The Truman Committee, however, stands as perhaps the best and most 
compelling example of the worthy role Congress can play in overseeing a 
war effort—even when the ªrst and second branches of government are 
ruled by the same party, as was the case during World War II. Established 

 

                                                                                                                              
39

 U.S. Const. art. I, § 8, cl. 11, 12 (giving Congress the power to “make Rules con-
cerning Captures on Land and Water” and to “raise and support Armies”). 

40
 U.S. Const. art. I, § 8, cl. 9 (giving Congress the power “to constitute Tribunals in-

ferior to the supreme Court”).  
41

 Neil Kinkopf has rightly noted that the Administration’s view of executive power is 
not new. In a 1989 legal opinion titled “Attempts to Restrict the President’s Foreign Affairs 
Powers,” Assistant Attorney General William Barr asserted, “only by consistently and 
forcefully resisting such congressional incursions can Executive prerogatives be pre-
served.” Neil Kinkopf, Furious George, Legal Aff., Sept.–Oct. 2005, at 28. Nonetheless, 
the President has more aggressively and consistently advanced its view of executive power 
than his predecessors. 



2007] Symposium: Congressional Power 15 

in March 1941, the Senate Special Committee to Investigate the National 
Defense Program (commonly known as the Truman Committee) was in-
stituted to oversee war mobilization and defense production. Then-Senator 
Harry Truman’s initiative created the panel shortly after his reelection to 
a second term and focused on whether or not defense contracts were be-
ing “fairly allocated within the country.”42 

The Truman Committee toiled for seven years, from 1941 to 1948, 
and the resolution creating it authorized nearly unlimited authority to 
review the war effort—covering “almost all aspects of the war program 
except strategy and tactics.”43 Indeed, the Committee had broad authority to 
(1) examine the continuing problems of war mobilization; (2) investigate 
shortages of critical materials and create speciªc programs to remedy them; 
(3) investigate programs related to the supply of equipment and facilities; 
and (4) investigate “war frauds” including fraudulent activities of war 
contractors and government ofªcials.44 

The Committee’s accomplishments included “trouble-shooting” the 
war effort by securing effective coordination. Its mediation of disputes 
between agencies played a large role in creating a functional mobiliza-
tion program. The Committee also served as a major source of informa-
tion about the war program.45 Wartime ofªcials divulged little informa-
tion about the conduct of the war to the public—partly out of security 
concerns and partly out of a desire to use the war as a manipulative tool, 
as secrecy was used to protect ofªcials from criticism and to cover up 
mistakes and blunders. The Committee exerted considerable pressure on 
President Roosevelt to divulge “maximum information” about the conduct 
of the war and forced the government to justify withholding information. 
Meanwhile, the Committee generally avoided scapegoating or examining 
the motives of executive branch actors and usually provided them with 
advance copies of critical reports to avoid media sensationalism.46 

The Truman Committee was astonishing in both its output and its 
impact. During its tenure, the Committee issued more than 50 reports, con-
ducted 432 public hearings, and held 300 executive sessions.47 Thus, the 
Truman Committee serves as an exemplar for congressional investigations—
even though Democrats controlled the Presidency and both houses of Con-
gress during its time. 

The important historical lesson is this: the aggressive work of the 
Truman Committee did not imperil the Presidency, upset the separation 
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of powers, or undermine the war effort. Rather, it provided constructive 
criticism, beneªted the treasury, and built public conªdence in the mili-
tary apparatus. And, it bears repeating, a Democratic Senator led this Com-
mittee to do work critical of a President belonging to his own party. In-
deed, after three years of vigorously investigating the executive branch, 
Senator Truman was invited to join the Executive as Vice President. 

The lesson of the Truman Committee is sorely in need of relearning 
today. As of this writing, the Iraq war will have been ongoing for close to 
four years (almost as long as the second World War). Nonetheless, noth-
ing even close to the Truman Committee has taken root in this Congress. 
To the contrary, a bipartisan proposal in the House to create a modern-
day Truman Committee in the wake of reports of scandal and abuse in 
Iraq was “blocked from consideration by GOP leaders for more than a 
year.”48 The effort has fared no better in the Senate.49 My colleague Sena-
tor Byron Dorgan’s parallel proposal, which speciªcally invoked the prece-
dent of the Truman Committee and noted Congress’s “constitutional re-
sponsibility to ensure comprehensive oversight of the expenditure of United 
States Government funds,” was—unsurprisingly in the 109th Congress—
the victim of an almost pure party-line vote.50 As Senator Dorgan ob-
served, “there’s never been a time in our country’s history when we’ve 
shoved so much money out the door with so little oversight.”51 The lack of 
wartime oversight, moreover, is not a partisan straw man; Congress’s ab-
dication has been widely recognized and roundly criticized.52 

While a host of matters relating to the Iraq war are ripe for responsi-
ble oversight, there is one bright light of accountability in place—Special 
Inspector General for Iraq Reconstruction, Stuart W. Bowen, Jr. But his 
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job is set to be extinguished in October 2007 because the 109th Congress 
slipped a sunset provision into must-pass defense legislation. Inspector 
Bowen has nearly sixty auditors and investigators based in Iraq, and has 
won bipartisan praise for conducting investigations leading to bribery con-
victions and audits that have saved the government more than $400 mil-
lion.53 Rather than sending Inspector Bowen packing in a few months, 
Congress should—in the tradition of the Truman Committee—be extend-
ing his term, supporting his efforts, and supplementing those efforts with 
its own. 

This is not to suggest that ªve hundred hearings are necessary in 
connection with the war in Iraq. However, given the ºood of allegations that 
pre-war intelligence was deeply ºawed, that many troops have lacked neces-
sary life-saving equipment, that thousands of dangerous weapons are un-
accounted for, that military contractors have defrauded the government, 
that contracts have been awarded unfairly and without competition, and that 
infrastructure development has lagged, it is clear that this wartime Con-
gress has been far from vigilant. 

2. The Importance of Congressional Legislative Involvement: 
Warrantless Wiretapping Case Study 

In the war on terror, as with the wars in Iraq and Afghanistan, Con-
gress also has a vital role to play. The Administration’s conduct of the Na-
tional Security Agency’s warrantless surveillance program exempliªes its 
reluctance to seek Congress’s help in adjusting laws to new realities. De-
bate has raged over the propriety and legality of the program: Some be-
lieve that it violates provisions of the Foreign Intelligence Surveillance 
Act (FISA), but the President has claimed the program falls within the um-
brella of his authority under the Commander-in-Chief powers and the Au-
thorization to Use Military Force (“AUMF”).54 Many legal scholars55 and 
 

                                                                                                                              
53

 On October 28, 2006, the Inspector Bowen released an audit reporting that thou-
sands of weapons the United States has provided to Iraqi Security Forces appear to have 
gone missing. The audit also found that spare parts and repair manuals are not available for 
many weapons. $133 million was used to purchase more than 370,000 weapons, many of 
which are not accounted for. James Glanz, The Reach of War; U.S. is Said To Fail in Track-
ing Arms Shipped to Iraqis, N.Y. Times, Oct. 30, 2006, at A1. 

54
 The Administration’s argument was articulated fully in a white paper released by the 

Department of Justice in January 2006. U.S. Dep’t of Justice, Legal Authorities Sup-

porting the Activities of the National Security Agency Described by the Presi-

dent (2006), available at http://permanent.access.gpo.gov/lps66493/White%20Paper% 
20on%20NSA%20Legal%20Authorities.pdf. 

55
 Letter from Curtis A. Bradley, Professor, Duke Law School, et al. to Senator Bill Frist, 

et al. (July 14, 2006), available at http://cdt.org/security/20060109legalexpertsanalysis.pdf. 
More recently, John Cary Sims argued that, “it would be extraordinary if the precisely-
crafted FISA framework, which has been explicitly amended by Congress ªve times since 
September 11, could silently be altered in the way that the Administration contends, par-
ticularly since the AUMF was adopted without there being any reference to NSA, to its mis-
sion, to the targeted interception of international communications of United States persons 



18 Harvard Law & Policy Review [Vol. 1 

even a former member of the Administration56 began to criticize the legal 
underpinning for the program almost immediately after its disclosure. 
Those critics contend that the Administration’s legal claims became even 
more tenuous in the wake of Hamdan v. Rumsfeld, in which a conservative 
Supreme Court explicitly denied the Administration’s expansive reading 
of AUMF in the context of military commissions.57 

Regardless of whether one believes the surveillance program is le-
gally justiªed, the deleterious effect of the Administration’s deliberate cir-
cumvention of Congress should be beyond debate. The Administration 
manifested its disrespect for Congress in innumerable ways. First, the Ex-
ecutive failed properly to brief members of Congress on the details of the 
surveillance program. Although the Administration has repeatedly claimed 
that it adequately briefed appropriate members of Congress, the evidence 
shows that, on this matter and on others, the President has been averse to 
including Congress in activities that require its input and expertise. In fact, 
Representative Jane Harman has suggested that the failure to brief mem-
bers beyond the heads of the House and Senate Intelligence Committees 
(the so-called “Gang of Eight”) was a violation of the National Security 
Act of 1947.58 
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Moreover, the brieªngs that were conducted appear to have been so 
inadequate and cursory that the leading Democrat on the Senate Intelli-
gence Committee was compelled to hand-write a secret letter to the Vice 
President setting forth his grave concerns about the surveillance program 
and Congress’s lack of involvement in the issue, stating that the intelligence 
“activities we discussed raise profound oversight issues.”59 As mentioned 
above, the Administration’s unwillingness to involve Congress in vital mat-
ters forced one of its own allies, Representative Hoekstra, to send a scathing 
letter to President Bush: “It is not optional for this president or any president 
or people in the executive community to not keep the intelligence com-
mittees fully informed of what they are doing.”60 

The second manifestation of the Administration’s disrespect for 
Congress is its failure to ask Congress to modify FISA in a way that might 
have clearly authorized necessary surveillance. This is particularly trou-
bling given that FISA was amended at least ªve times between Septem-
ber 11, 2001, and December 16, 2005, when the surveillance program was 
ªnally disclosed.61 In the wake of September 11, members of both parties 
would undoubtedly have been prepared to support any necessary changes 
to FISA or any other statute in order to provide the tools necessary to inter-
cept terrorist communications. By engaging in an end run around Congress, 
however, the executive branch only fostered an atmosphere of distrust and 
recrimination. 

Third, even after the program was disclosed, Administration ofªcials 
have repeatedly refused to answer basic questions about the program, its 
efªcacy, and its necessity, preferring instead to use the issue as a political 
bludgeon. This attitude was encapsulated in the glib testimony of the act-
ing head of DOJ’s Ofªce of Legal Counsel, who stated—perhaps some-
what in jest—that the “president is always right.”62 In addition to refusing 
to answer questions, the Administration has refused to provide underly-
ing documents and legal justiªcations for its surveillance program. In 
response, the former Chairman of the Senate Committee on the Judiciary, 
Senator Arlen Specter refused to issue any such subpoenas, stating that 
calling former ofªcials would be useless because they would assert execu-
tive privilege; with respect to having Attorney General Gonzales return to 
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the Judiciary Committee (as he promised he would during his February 6, 
2006, appearance), the Chairman similarly stated that it would be futile.63 

Congress, for its part, also abdicated responsibility in a number of 
ways. Notwithstanding the intransigence of the Administration, Congress 
itself has displayed surprising timidity in exercising its legislative and 
oversight duties. Indeed, Senators could have (and should have) been more 
aggressive in questioning the Administration’s refusal to cooperate with 
Congress’s attempts at oversight. 

The costs of such arrogant unilateralism are real. Whether or not one 
believes that the President transgressed the law, the Administration could 
have avoided a fractious and polarizing debate by seeking congressional 
involvement at the outset. By circumventing Congress, the Administration 
only fueled bickering and politicization. More seriously, as Republican 
Senator Lindsey Graham has persuasively argued, the Bush Administra-
tion has undermined future Presidents through its tenuous AUMF claim, 
ensuring that “the next president will have great difªculty getting a force 
resolution.”64 

Moreover, with the legality of the program unsettled, lawsuits and mo-
tions in criminal cases are wending their way through the courts, threatening 
yet another judicial rebuke and another setback in the war on terror.65 

3. Importance of Congressional Legislative Involvement: 
Hamdan Case Study 

The Administration’s policy over the detainment of prisoners similarly 
exposes the ultimate inefªcacy of a stubbornly unilateral approach to the 
war on terror. Time and again after September 11, the Administration re-
jected opportunities to work with Congress to create a constitutionally sound 
mechanism for the trial of captured terrorists. In February, 2002 for ex-
ample, Senator Specter and Senator Durbin introduced the bipartisan Mili-
tary Commission Procedures Act of 2002, which would have given any 
military commission established by the President the right to try non-U.S. 
citizens if there was reason to believe the suspect was a member of al-Qaeda 
or had conspired to commit an act of terrorism. Also, in early 2002 De-
mocratic Senator Leahy introduced legislation authorizing the President 
to establish military tribunals to try non-U.S. citizens suspected to be 
members of al-Qaeda or terrorist conspirators. In January 2003, Senator 
Daschle, also a Democrat, introduced the Justice Enhancement and Domes-
tic Security Act of 2003, which would have authorized the President to 
establish military tribunals to try suspected terrorists. Neither the Presi-
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dent nor the Republican-led Congress deigned to take up any of these meas-
ures. 

Thus, the Administration repeatedly scuttled efforts in Congress to 
provide a considered trial process for detainees, instead claiming author-
ity to set policy under the Constitution’s Commander-in-Chief clause and 
the AUMF. The Administration stubbornly proceeded with its view that it 
could detain enemy combatants indeªnitely without providing them due 
process until the Supreme Court intervened in Rasul v. Bush.66 In that 2004 
decision, the Court rejected the theory that a state of war provides the Presi-
dent an unlimited ability to detain suspected terrorists and held that en-
emy combatants are entitled to habeas corpus review in federal court. Rather 
than working with Congress to develop a system that would have passed 
constitutional muster, the Administration again proceeded unilaterally in 
developing procedures for military commissions. The result was a second, 
stinging rebuke from the Supreme Court in Hamdan v. Rumsfeld, in which 
the Court held that the Administration had violated the Uniform Code of 
Military Justice by failing to provide detainees with protections under Arti-
cle 3 of the Geneva Conventions.67 Only after Hamdan did the Administra-
tion decide it ought to consult Congress.68 

Department of Justice ofªcial Steven Bradbury suggested in July 2006 
that “It is always better for the branches to be working together, and the 
war effort is one that requires the work of certainly both political branches 
working together.”69 He also suggested that the “Administration stands ready 
to work with Congress.”70 These comments were somewhat astonishing 
given the Administration’s track record of ignoring Congress. Unfortunately, 
its prior approach of unilateralism has failed to result in a single trial or 
conviction over the past ªve years. Indeed, the reality has differed con-
siderably from the Administration’s early rhetoric that military commis-
sions would “dispense justice swiftly, close to where our forces may be 
ªghting, without years of pretrial proceedings or post-trial appeals.”71 

In short, if the Administration had chosen to work with Congress, rather 
than in spite of it and behind its back, we could have developed a system 
that passed constitutional muster and made signiªcant progress in ªght-
ing the war on terror. 
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B. Congress Should Reassert Its Traditional Robust Role in 
Domestic Oversight 

Apart from national security, the Congress also must be muscular and 
involved in domestic policy. Never has there been more reason for Con-
gress to be scrupulously vigilant in its oversight of executive agencies 
than in an Administration in which loyalty is rewarded over independence 
and politics trumps professionalism. Congressional oversight is especially 
necessary given the Executive branch’s purge of internal checks and the 
over-politicization of institutions like the Department of Justice. 

Throughout his two terms in ofªce, President Bush has evaded, ig-
nored, and destroyed internal checks within the Executive branch designed 
to prevent the implementation of bad policy. Ofªcials have bypassed 
mechanisms that ensure the accuracy of intelligence, the legality of deci-
sions, and the sufªcient consideration of potential policy consequences. 
The Administration’s selective use of intelligence in the lead-up to the Iraq 
War, circumvention of traditional procedure at the Food and Drug Admini-
stration to limit access to Plan B contraception, and poor treatment of scien-
tists with differing opinions on global warming demonstrate the demise 
of internal, deliberative checks. The politicization of every aspect of the fed-
eral government’s business—even normally non-political decisions—has 
only increased the need for strong oversight.72 

The politicization of an entity that is ideally apolitical is especially 
visible in the Department of Justice. I have sat on the Senate Judiciary 
Committee for eight years, and before that I sat on the House Judiciary 
Committee for eighteen years. During those twenty-six years of oversee-
ing the Department of Justice, through seven presidential terms, includ-
ing three different Republican presidents, I have never seen the Department 
more politicized and pushed further away from its mission as an apoliti-
cal arbiter of law. An examination of the trajectory of the Department of 
Justice illustrates how Congress has failed to assert itself and has been 
marginalized by the Executive branch. 

From the outset of the Bush presidency, the politicization of the De-
partment led to hiring based on political afªliation,73 failure to follow the 
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recommendations of career attorneys in enforcement decisions,74 promo-
tion of political agendas,75 and changes in position or strategy in ongoing 
litigation.76 The politicization of the Department has taken an especially 
heavy toll on the Civil Rights Division, which has been negligent in pur-
suing new cases on behalf of victims of discrimination,77 and has suffered 
a mass exodus of talented career attorneys as a result.78 Similar examples 
of politicization exist throughout the Department.79 

Attorneys General Ashcroft and Gonzales have complemented their 
aggressive strategies within the department with their contempt toward Con-
gress and resistance of oversight. General Ashcroft’s repeated refusal to an-
swer questions, or even to offer explanations for that refusal, provoked 
Senator Biden to assert, “Well, General, that means you may be in contempt 
of Congress then. You got to have a reason not to answer our questions.”80 
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Attorney General Gonzales has similarly demonstrated his contempt 
for oversight. After his appearance before the Judiciary Committee in Feb-
ruary 2005 to testify about the warrantless wiretapping program, Gonza-
les took ªve and a half months to respond to written follow-up questions 
from members of the Committee. Of course, the ªve and a half month lag 
was not arbitrary, but represented the exact length of time that separated 
Gonzales’s appearances before the Committee. One wonders if he would 
have answered the questions at all if not for the media attention surrounding 
his next appearance. Representative Frank has noted that the process of 
democracy and oversight “is not always neat, but we have not before this 
had an executive branch that considered it to be more of a nuisance than 
anything else.”81 This impotence, too, has long-term, institutional conse-
quences because “executive agencies that once viewed Congress with at 
least some trepidation now regard it with contempt.”82 

Despite occasional tough words from Republican Senators, the ma-
jority has done little to force the Department to provide information or an-
swer questions, and the result has been an increasingly dysfunctional de-
partment. Members of both parties ought to remember that it is not the 
job of the Senate to make life easier and more convenient for individual 
administration ofªcials. It is the job of the Senate to make our government 
more effective and responsive to the American people. The result of less 
than that has been devastating: the politicization of DOJ and its failure to 
the “ensure fair and impartial administration of justice for all Americans”83 
that is its promise and duty. 

My colleague Lindsey Graham once suggested that, “When a Presi-
dent gets out of bounds and doesn’t do as he or she should do constitu-
tionally . . . it is up to us to put them [sic] back in bounds.”84 Unfortu-
nately, Congress has been less a victim than an enabler over the past six 
years. It is time for that behavior to end. 

IV. The Judicial Assault on Congressional Power 

Separate and apart from the Executive’s assault on Congress, the Ju-
diciary has also been usurping the authority of the legislative branch in 
important ways. Over the past ªfteen years or so, there has been a feder-
alism revolution in American jurisprudence, one that has abrogated Con-
gress’s powers and undermined its vital legislative function. Though the 
scope and permanence of the revolution is the subject of debate, the exis-
tence of the jurisprudential shift is beyond doubt.85 
 

                                                                                                                              
81

 152 Cong. Rec. H5212 (daily ed. July 13, 2006) (statement of Rep. Frank). 
82

 See Ornstein & Mann, supra note 23, at 75. 
83

 U.S. Dep’t. of Justice, Mission Statement, http://www.usdoj.gov/02organizations/ 
(last visited Nov. 14, 2006). 

84
 145 Cong. Rec. S281 (daily ed. Jan. 16, 1999) (statement of Rep. Graham). 

85
 See, e.g., David J. Barron, Fighting Federalism with Federalism: If It’s Not Just a 



2007] Symposium: Congressional Power 25 

The Constitution sets up a delicate balance of power not only be-
tween Congress and the Executive, but also between Congress and the 
courts. Under that arrangement, Congress has the power and responsibil-
ity to make the laws, and the courts, through judicial review, check the 
legislature when it exceeds its constitutional boundaries. In recent years, 
we have seen a ªnger on the scale that is subtly but surely altering this 
balance to favor judicial over legislative determination. Speciªcally, there 
has been a dangerous trend of diminishing judicial deference to Con-
gress’s ability to ªnd facts and then legislate pursuant to those ªndings. 
Of course, the courts must be able to assess—with total independence—
when and where Congress has exceeded its constitutionally authorized pow-
ers. Beginning with the landmark case of Marbury v. Madison,86 it has 
been an accepted principle that the Judiciary has the responsibility of inter-
preting the Constitution and declaring congressional enactments that vio-
late the Constitution null and void. The check provided by the Judiciary 
is one of the principal reasons our judicial system is worthy of respect and 
reverence. Certainly, the courts should not abdicate that essential respon-
sibility. 

At the same time, however, courts must not exceed the bounds of 
that powerful responsibility. The power to interpret the law does not enti-
tle the Judiciary to completely substitute its Constitutional judgment for that 
of the other branches of government. 

Unfortunately, in recent years, that is precisely what it has done. While 
some of the federalism decisions in recent years have accurately noted 
Congress’s failure to establish a nexus between legislation and a source of 
Congressional power, such as the Commerce Clause, several of the cases 
ignore serious, studied, and diligent efforts by Congress to make the nec-
essary ªndings and establish a proper exercise of power. These decisions 
are particularly troubling in the context of the historical relationship be-
tween Congress and the courts. Though some may believe that the recent 
decision in Gonzales v. Raich87 has signaled a pullback of the federalism 
revolution, the new federalism “is still very much alive.”88 
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A. The Supreme Court’s Attack on Congress’s Lawmaking Ability 

For decades, conservatives argued—sometimes convincingly—that 
elected ofªcials, as opposed to unelected judges, should receive the beneªt 
of the doubt with respect to policy judgments and that courts should not 
reach out to impose their will over that of elected legislatures. Many non-
conservatives, myself included, have signiªcant sympathy for that posi-
tion. It is easy for judges to express their personal views in their opin-
ions, but, while that might be appealing for some to do, it is not what the 
Founding Fathers intended. Ironically, this activism is being practiced by 
some of its self-proclaimed critics in the Judiciary. 

The relationship between Congress and the Court changed dramati-
cally under Chief Justice William H. Rehnquist, particularly when Justice 
Clarence Thomas was elevated to the Supreme Court. What has become 
known as the federalist revolution89 did not begin until almost a decade 
into Rehnquist’s term as Chief Justice, but once started, it quickly gained 
momentum. Under the leadership (and often the pen) of the Chief Justice, 
the Court attacked Congress’s power to legislate under the Commerce 
Clause and under Section 5 of the Fourteenth Amendment. Perhaps most 
disturbingly, the Court made these changes with the rationale that it was bet-
ter suited than Congress to make determinations about the extent of Con-
gress’s policymaking ability under the Constitution. 

The Rehnquist Court has struck down an unprecedented number of 
federal laws. One recent survey found that in the eleven years during which 
the composition of the Court remained constant, 1994–2004, the Court 
invalidated thirty-one federal statutes on constitutional grounds.90 By com-
parison, the Warren Court, often referred to as an “activist” court,91 voted 
to strike down only nineteen federal laws between 1953 and 1968; and al-
most half those decisions involved civil rights violations.92 The Rehnquist 
Court, however, has focused its legislation-invalidating energy on feder-
alism and the First Amendment in particular.93 

Notably, it has been the most conservative judges on the Court who 
are most likely to strike down federal legislation. In Professor Ringhand’s 
recent study of voting patterns on the static Rehnquist Court between 1994 
and 2004, she found that Justice Clarence Thomas leads the pack in vot-
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ing against federal legislation, having declared a federal law unconstitu-
tional in thirty-four cases.94 He is followed closely by Justices Antonin 
Scalia and Anthony Kennedy, who each notched thirty-one votes against 
federal laws.95 Chief Justice Rehnquist voted to strike down federal stat-
utes twenty-six times, and Justice O’Connor had twenty-ªve votes against 
congressional legislation. The more liberal wing, composed of Justices 
Souter, Ginsburg, Stevens, and Breyer, came in at twenty-one, seventeen, 
seventeen, and ªfteen votes against federal laws, respectively.96 As the Court 
grows more conservative, we can therefore reasonably expect the assault 
on the powers of Congress to continue. 

B. The New Federalism’s Assault on Congressional Power Is a 
Departure from the Traditional Separation of Powers Between the 

Judiciary and Congress 

The actions of the Rehnquist Court toward congressional legislation 
would be disturbing in a vacuum, but they are especially troubling against 
the historical backdrop of structural and institutional respect for Congress 
by the courts. 

In NLRB v. Jones & McLaughlin Steel Corp.,97 the Court articulated 
a broad deªnition of interstate commerce. The Court expressed several clear 
principles that guide any evaluation of the exercise of congressional power 
under the Commerce clause. First, the Commerce Clause provides the power 
to enact “all appropriate legislation,”98 a broad term that echoes the 
“necessary and proper” clause of the Constitution. Second, Commerce 
Clause powers are “plenary” and allow congressional regulation of even 
some intrastate activities.99 Subsequent cases adopted and augmented the 
reasoning in the NLRB case. In 1941, the Court upheld the Fair Labor 
Standards Act, stating: 

The power of Congress over interstate commerce is not conªned 
to the regulation of commerce among the states. It extends to those 
activities intrastate which so affect interstate commerce or the 
exercise of the power of Congress over it as to make regulation of 
them appropriate means to the attainment of a legitimate end, the 
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exercise of the granted power of Congress to regulate interstate 
commerce.100 

Over the next sixty years, the Court upheld legislation that regulated the 
purely intrastate production of wheat for personal use because, in the 
aggregate, such activity would affect interstate commerce.101 The Court also 
upheld laws that prevented racial discrimination in interstate business102 
and regulated loansharking.103 The test the Court used became whether 
Congress had a “rational basis” to believe the regulated activity affected 
interstate commerce.104 

Accordingly, the Commerce Clause became the source of a signiªcant 
bulk of congressional legislation. When the Congressional Research Service 
recently surveyed the United States Code, it found that more than 700 
statutory provisions explicitly refer to either “interstate” or “foreign” 
commerce.105 These statutes form the bedrock of our federal system of law 
and order. 

Though the Commerce Clause is the framework for a great bulk of 
federal legislation, Congress also derives critical legislative authority from 
another provision: Section 5 of the Fourteenth Amendment.106 Section 5 
gives Congress “the power to enforce, by appropriate legislation,”107 the 
constitutional guarantee found in the same amendment that “no State shall 
. . . deprive any person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the equal protection of 
the laws.”108 The Supreme Court has recognized the Fourteenth Amendment 
as “the most signiªcant structural provision adopted since the original 
framing,”109 and the enforcement provision in Section 5 is what gives the 
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Amendment its teeth.110 It is Section 5 that underlies much of the federal 
civil rights protections in existence today, including but not limited to Title 
IX,111 the Equal Employment Opportunity Act,112 the Age Discrimination 
in Employment Act,113 the Freedom of Access to Clinic Entrances Act,114 
the Violence Against Women Act,115 the Family and Medical Leave Act,116 
the Religious Land Use and Institutionalized Persons Act,117 and, of course, 
each iteration of the Civil Rights Act,118 and the Voting Rights Act.119 

C. The Conservative Judicial Activist Attack on Congressional 
Legislative Authority 

The most troubling of the Rehnquist Court’s federalism decisions were 
those that cut back on Congress’s power to legislate under the Commerce 
Clause and under Section 5 of the Fourteenth Amendment. 

1. The Conservative Judicial Activist Attack on Congressional 
Legislative Authority Deriving from the Commerce Clause 

In United States v. Lopez,120 decided in 1995, the Supreme Court held 
for the ªrst time in nearly sixty years that a federal law exceeded the bounds 
of Congress’s Commerce Clause authority. 

This federalism jurisprudential revolution began when a teenager 
brought a gun to his high school in San Antonio, Texas. Alfonso Lopez was 
a senior when he carried a concealed .38 caliber handgun and ªve bullets 
into his school on the morning of March 10, 1992. Lopez was arrested and 
charged with violating the federal Gun-Free School Zones Act of 1990, 
which made it a crime “for any individual knowingly to possess a ªrearm 
at a place that the individual knows, or has reasonable cause to believe, is 
a school zone.”121 He was found guilty, but appealed his conviction on the 
ground that the statute prohibiting the possession of guns in schools, 
§ 922(q), was an unconstitutional intrusion by Congress into the public 
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schools. The Fifth Circuit Court of Appeals sided with Lopez and reversed 
his conviction.122 The Supreme Court agreed to hear the case. 

In a closely divided opinion, the Court agreed with the Fifth Circuit, 
holding that § 922(q) “exceeds the authority of Congress.”123 The major-
ity opinion was written by Chief Justice William H. Rehnquist and joined 
by Justices Scalia, Thomas, O’Connor, and Kennedy. Distinguishing (but 
not overruling) every previous Commerce Clause case, the Court held that 
922(q) had “nothing to do with ‘commerce’ or any sort of economic en-
terprise” and is “not an essential part of a larger regulation of economic 
activity.”124 The Court also held that the statute had no jurisdictional hook 
that could sustain it by requiring a demonstration in each case that the 
ªrearm in question was used in interstate commerce.125 Finally, the Court 
found that if it accepted the Government’s argument that the possession 
of ªrearms in public schools does indeed substantially affect interstate 
commerce, it would be “hard-pressed to posit any activity by an individ-
ual that Congress is without power to regulate.”126 Accordingly, the Court 
struck down 922(q) and the conviction of Alfonso Lopez, over the vigor-
ous dissent of Justices Breyer, Stevens, Souter and Ginsburg. 

This case was disturbing to those who believe Congress has not only 
the power but the duty to protect public safety by keeping our schools and 
our society safe from gun violence. The Court’s narrow reading of the 
Commerce Clause was particularly perplexing given the evolving nature 
of commerce in the United States. Rehnquist himself acknowledged that 
the nature of commerce in the United States had changed dramatically 
since the founding of the country. Even as he wrote the opinion striking 
down Section 922(q), Rehnquist noted that the evolution of the Court’s 
Commerce Clause jurisprudence over the history of the United States “was a 
recognition of the great changes that had occurred in the way business 
was carried on in this country. Enterprises that had once been local or at 
most regional in nature had become national in scope.”127 Nonetheless, 
the Court was not able to reconcile national economic realities with its rigid 
interpretation of the Constitution. 

Though Lopez seemed to restrain Congress dramatically, a hope re-
mained that it had in fact left the door open a crack for federal legislation: 
the Court suggested that it might have been able to sustain Section 922(q) 
had Congress included legislative ªndings when it passed the bill. Speciª-
cally, the majority said, “to the extent that congressional ªndings would 
enable us to evaluate the legislative judgment that the activity in question 
substantially affected interstate commerce, even though no such substan-
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tial effect was visible to the naked eye, they are lacking here.”128 Indeed, 
even the Government acknowledged that “[n]either the statute nor its leg-
islative history contain[s] express congressional ªndings regarding the ef-
fects upon interstate commerce of gun possession in a school zone.”129 
Optimistically, Congress viewed this point as a signal that our work would 
be upheld in the future if only we explained ourselves better. 

These hopes were dashed ªve years later with a decision in the case of 
United States v. Morrison,130 which struck down a provision of the Vio-
lence Against Women Act (VAWA) despite extensive congressional ªnd-
ings underlying the law.131 In Morrison, the Court held that a college fresh-
man who was assaulted and repeatedly raped by two members of the foot-
ball team could not sue her attackers in federal court as VAWA provided. 
The Court held that Congress lacked the power to enact the provision of 
VAWA that enabled the suit, 42 U.S.C. § 13981. 

The Court rejected claims that the VAWA provision could be sustained 
under the Commerce Clause, even though Congress had explicitly found 
that gender-motivated violence has an effect on interstate commerce.132 
Once again writing for a 5-4 Court, Chief Justice Rehnquist noted, “in con-
trast with the lack of congressional ªndings that we faced in Lopez, § 13981 
is supported by numerous ªndings regarding the serious impact that gen-
der-motivated violence has on victims and their families.”133 Nonetheless, 
the Chief Justice wrote that “Congress’ ªndings are substantially weak-
ened by the fact that they rely so heavily on a method of reasoning that 
we have already rejected as unworkable if we are to maintain the Consti-
tution’s enumeration of powers.”134 Even though Congress had found that 
gender-motivated violence did fall into the third Commerce Clause cate-
gory identiªed in Lopez, the “substantially affects” category, the Court sub-
stituted its own judgment for that of Congress and struck down the law. 

2. The Conservative Judicial Activist Attack on Congressional 
Legislative Authority Deriving from Section 5 of the 
Fourteenth Amendment 

Not only did Morrison strike a major blow to Congress’s ability to 
legislate under the Commerce Clause, it also represented a continuing trend 
of Rehnquist Court assaults on congressional power under Section 5 of 
the Fourteenth Amendment. The Court, having rejected the argument that 
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the VAWA provision was acceptable under the Commerce Clause, could 
have sustained it as an exercise of Congress’s power under the Fourteenth 
Amendment to protect the civil rights of American citizens. Instead, the 
Court chose to uphold the interpretation of Section 5 in the much-viliªed 
Civil Rights Cases, ªnding that the only legislation permissible under 
Section 5 is “corrective” legislation aimed at impermissible state action.135 

The Morrison case was not the ªrst or the only Rehnquist Court as-
sault on Section 5, however. In 1997, the Court struck down the Religious 
Freedom Restoration Act136 as beyond the bounds of Congress’s power 
under Section 5. City of Boerne v. Flores137 established a new test for evalu-
ating the propriety of congressional action under Section 5. Under the 
Boerne test, congressional legislation would be upheld only if it showed 
“congruence and proportionality” to the substantive rights it was entitled 
to protect under the Fourteenth Amendment.138 

Perhaps most tellingly, in Boerne the Court declared itself to be the sole 
interpreter of what is constitutional. Writing for the majority, Justice Ken-
nedy explained, “[Congress] has been given the power ‘to enforce,’ not 
the power to determine what constitutes a constitutional violation.”139 The 
latter power, it held, was reserved for the courts. 

This rationale was echoed and upheld several years later when the 
Court held that civil suits against the states under the Americans with Dis-
abilities Act exceeded the bounds of congressional authority under Sec-
tion 5, in Board of Trustees of the University of Alabama v. Garrett.140 
Once again writing for the majority, Chief Justice Rehnquist explained “it 
is the responsibility of this Court, not Congress, to deªne the substance of 
constitutional guarantees.”141 It was the determination of ªve members of 
the Court, in this case, that Congress did not provide enough evidence of 
unconstitutional discrimination and did not tailor the ADA narrowly enough 
to address unconstitutional discrimination.142 It found this despite what Jus-
tice Breyer’s dissent described as “a vast legislative record documenting 
massive, society-wide discrimination against persons with disabilities.”143 

The perspective of the Rehnquist Court on the superiority of judicial 
analysis to legislative analysis is deeply troubling to Americans on both 
sides of the aisle. Former Senator Mike DeWine, a Republican from Ohio, 
also remarked on this trend, saying, “in a number of recent cases, the Su-
preme Court of this country has restricted congressional power in a way 
that I think is not required by the Constitution . . . . To me, [Garrett] is a 
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best example of this recent trend. And it’s not a good trend in my opin-
ion.”144 He also noted, “In such a difªcult case, where the Constitution does 
not clearly support the majority’s decision, the proper response is not to 
strike down the law. In such a case, the Court should defer to the will of 
the people.”145 The former Republican chairman of the Senate Judiciary 
Committee, Senator Arlen Specter of Pennsylvania, has frequently ex-
pressed his frustration with the Court’s jurisprudence in examining the 
propriety of congressional legislation.146 

In many ways, Congress is better suited to determine what is relevant to 
the exercise of its constitutional authority than are the courts. As Justice 
Breyer put it, 

Unlike courts, Congress can readily gather facts from across the 
Nation, assess the magnitude of a problem, and more easily ªnd 
an appropriate remedy . . . . Unlike courts, Congress directly 
reºects public attitudes and beliefs, enabling Congress better to 
understand where, and to what extent, refusals to accommodate 
a disability amount to behavior that is callous or unreasonable to 
the point of lacking constitutional justiªcation. Unlike judges, 
Members of Congress can directly obtain information from con-
stituents who have ªrst-hand experience with discrimination and 
related issues. Moreover, unlike judges, Members of Congress 
are elected.147 

As Justice Breyer points out, Congress has an important role in making 
legal and constitutional determinations. The Rehnquist Court repeatedly 
undermined this role by overturning congressional enactments. 

D. The Continuing Danger to Legislative Power 

Though the Rehnquist revolution was profound, it was not absolute. 
In addition to the cases described above, the Court did occasionally sanc-
tion congressional enactments, even on the same subjects as the cases de-
scribed above. Most signiªcantly, at the end of Chief Justice Rehnquist’s 
ªnal term, the Court handed down a decision in Gonzales v. Raich,148 up-
holding the enforcement of the federal Controlled Substances Act against 
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a California woman who, pursuant to California law, was growing mari-
juana for her personal, medical use in her own home. Over the vigorous dis-
sents of the Chief Justice and Justices O’Connor and Thomas, the Court 
took a step back from its more recent Commerce Clause cases, ªnding that 
Congress could prohibit the purely intrastate possession of a controlled 
substance for personal use. The decision in Raich may seem to some like 
the end of the new federalism. 

1. Raich Provides Small Comfort 

For several reasons, however, Raich does not provide cause for re-
lief. First, it may have just been a blip, an example of the Court taking 
one step forward before it takes two steps back.149 Second, Raich does not 
erase the profound effects of Lopez, Morrison, and the like. Unlike the 
policies of an overreaching Executive, Supreme Court decisions are not put 
before the people every four years; their effect can outlast even the life ten-
ure of the Justices who authored them as they remain on the books as good 
law and are difªcult to overturn.150 Furthermore, they already may have 
had an inhibitory effect on efforts by members of Congress to introduce 
and pass important, new legislation. The fear of having their work second-
guessed and struck down by the courts makes the already challenging 
process of consensus-building and legislating in Congress all the more 
difªcult. 

Finally, the subject matter in Raich, the power of the federal govern-
ment to regulate drug usage, is traditionally an area where conservatives 
advocate for greater government control. It may have simply been that the 
conservative Justices did not see Raich as the best vehicle to advance an 
assault on the Congress’s legislative power because of the case’s subject 
matter. 

2. The Future of the Supreme Court and the New Federalism 

Perhaps the most disturbing aspect of the judicial encroachment on leg-
islative prerogatives is not the present attack, but the possibility of con-
tinued assault on the prerogatives of Congress in the future. Because Court 
personnel are subject to change, and given the long terms of service of many 
of the current Justices, the roster is likely to change again in the some-
what near future. Thus, we are unable to predict the future course of the 
new federalist assault on congressional powers. However, given who is 
nominating Justices to the Supreme Court, if this trend continues, we can 

 

                                                                                                                              
149

 Or, as another commentator put it, in Raich “the new federalism passed from youth-
ful exuberance to middle-aged sobriety.” Eric R. Claeys, Raich and Judicial Conservatism 
at the Close of the Rehnquist Court, 9 Lewis & Clark L. Rev. 791, 792 (2005). 

150
 See Barron, supra note 85, at 2094. 



2007] Symposium: Congressional Power 35 

only expect the judicial assault to expand. A quick look at the two most 
recent Justices added to the Court lends further credence to this prediction. 

During the 109th Congress, the Supreme Court added two new, con-
servative members: Chief Justice John G. Roberts, Jr., and Associate Jus-
tice Samuel A. Alito, Jr. Though it is not clear whether they will adopt the 
federalism jurisprudence of their predecessors, we can reasonably guess 
where they will land based on their past record. 

Both Chief Justice Roberts and Justice Alito showed some hostility 
to congressional legislation during their tenures on the District of Columbia 
and Third Circuits, respectively. Chief Justice Roberts issued a dissenting 
opinion in which he held that the application of the Endangered Species 
Act to the protection of the arroyo toad in the particular case would ex-
ceed the powers of Congress under the Commerce Clause.151 Justice Alito 
voted in a way that was perhaps even more disturbing to those of us con-
cerned about the power of Congress to protect American citizens. In United 
States v. Rybar, Justice Alito voted to strike down a federal statute regu-
lating the sale and possession of machine guns on the grounds that it ex-
ceeded Congress’s power under the Commerce Clause.152 These opinions 
suggest that the new Justices will be inclined to follow the path of the Jus-
tices, past and present, who have been unsympathetic to congressional 
legislation. 

President Bush’s lower court appointees appear to have similar atti-
tudes. Perhaps most illustrative is the President’s famous promise to nomi-
nate judges in the mold of Justices Scalia and Thomas, two of the Jus-
tices most hostile to Congressional power. 

For all of these reasons, we cannot take much comfort in Raich. Of 
course, it is left to be seen where the Roberts Court will take the new 
federalism. In the meantime, Congress and the American people must not 
sit passively back and await congressional irrelevance. As Congress strug-
gles to maintain its independence from the Executive, it is critical that we 
do not forget to vigilantly protect our legislative prerogatives from en-
croachment by the Judiciary. 

V. A Muscular Congress 

In November 2005, the Democratic leadership of the Senate invoked 
a parliamentary rule to force the body into closed session to discuss fail-
ures in oversight over the Iraq War, and the ineffectiveness of the Intelli-
gence Committees concerning the run-up to war.153 The move succeeded 
in bringing attention to Congress’s failure to hold the Administration to ac-
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count, but it hardly solved the problem of Congress’s weakened resolve. 
In the years ahead, Democratic and Republican members of Congress must 
join together, get tough, and fulªll their institutional responsibilities. Con-
gress ought to start by providing more aggressive oversight over depart-
ments and agencies and taking a more assertive role in the war on terror. 
These are practical solutions, not partisan ones, and they are in the inter-
ests of all Americans, no mater which party controls the legislative branch. 

A. Congressional Oversight 

As described above, Congress has a rich tradition of oversight and 
meaningful involvement both in national security matters and in domestic 
affairs. To win the war on terror, America needs a strong President. As 
Commander-in-Chief, the President should have every tool necessary to 
ªght and win the war on terror. While presidential power is vital, however, it 
is not infallible. As a result, Congress has an important role to play in 
providing oversight and demanding accountability. To fulªll that role, Con-
gress must start by asserting its right to information and answers from the 
Executive branch more aggressively. The leadership of both parties ought to 
demand that the President fully brief members of the Intelligence Com-
mittees on its counterterrorism program and provide access to informa-
tion about the Administration’s war on terror. 

Second, Congress needs to use that information to hold the Admini-
stration to account when it fails to conduct the war on terror effectively. Mis-
takes are inevitable in any war, but that does not mean we cannot learn 
from them and take actions to correct our course. When the President of the 
United States chooses to give Administration ofªcials the Presidential Medal 
of Freedom for making mistakes rather than hold them accountable,154 it 
is incumbent upon Congress to demand that missing accountability. America 
needs a smart, ºexible, and effective war on terror—and Congress has a 
role to play in making that so. 

Third, Congress should pass proposals already on the table to recre-
ate the Truman Committee for the current wartime situation. The goal of 
this committee should be the same as Harry Truman’s goal—to seek out 
corruption and waste for the betterment of the war effort as a whole. A bi-
partisan embrace of this committee’s creation would go a long way toward 
restarting Congress’s dormant oversight capacity. 

Similarly, Congress must reassert its traditional domestic role. For 
example, the politicization of the Department of Justice and other agencies 
is not inevitable, and Congress has the power to step in. The Senate Judi-
ciary Committee can start by conducting more frequent and meaningful 
oversight hearings. The Committee ought to be more vigilant in requiring 
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Justice Department ofªcials to answer its questions, and in demanding 
information. The Senate has a variety of tools to force compliance, and it 
should consider using them when appropriate and necessary. Congress needs 
to do more to ensure that the Justice Department once again becomes inde-
pendent and responsive to the whole American public, not just one party. 

These lessons are by no means limited to the Department of Justice. 
Every congressional committee should recommit itself to oversight. There 
should be a Congress-wide push for greater ºow of information, and ro-
bust oversight hearings to ensure efªciency and hold ofªcials account-
able for their actions. Congress ought not to cede its power of oversight 
and allow itself to be marginalized. 

Congress also ought to consider long-term, innovative solutions, such 
as adjusting its committee structure so it is more conducive to responsi-
ble, bipartisan oversight; working with other branches to create stronger 
institutions of checks and balances (such as inter-branch, bipartisan commis-
sions that can provide a check through public reports when one branch ex-
ceeds its power); and making it easier to convene independent commis-
sions in the vein of the 9/11 Commission and the Commission on Presiden-
tial Debates to transcend the partisan gridlock of Congress, identify prob-
lems, and propose solutions. 

My goal in advocating increased oversight and congressional power 
is not a political one. The objective of congressional oversight should not 
be used to embarrass or to score political points. Instead, my goal is to ªx 
an imbalance I believe is detrimental to American government no matter 
which party is in power. The robust balance of powers envisioned by our 
founders leads to more successful outcomes regardless of political afªlia-
tion. 

B. Advise and Consent 

Congress’s relationship with the Executive and Judicial branches of 
government overlaps nowhere greater than in the judicial conªrmation proc-
ess. The Senate has both the opportunity and responsibility to help shape 
tomorrow’s Judiciary by harnessing its powers of advise and consent to-
day. Senators not only ought to demand that the Executive seeks real advice 
from members of Congress, but they ought to join together in bipartisan 
fashion to scrutinize a nominee’s beliefs on issues pertaining to Congres-
sional authority. 

Senators have an obligation to scrutinize the character and philosophies 
of judicial nominees, and nominees have an obligation to cooperate.155 This 
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is especially when a nominee’s ideology, judicial philosophy, and consti-
tutional views are central considerations in the President’s decision to 
nominate. There is an inherent illogic in preventing the Senate from con-
sidering the one factor—ideology—that is central to the President’s own 
nomination decision. It is best for the Senate and the country when this 
scrutiny and debate occurs in an open and rational way.156 

In particular, Senators ought to make sure that nominees do not have 
a cramped view of the Commerce Clause by asking tough and speciªc ques-
tions and using the tools at their disposal to demand answers. Tough ques-
tions include: Do you think the trend toward striking down laws on this 
basis is desirable? What do you believe is the extent of Congress’s au-
thority to legislate under the Commerce Clause? Can Congress regulate 
local trade in a product that is used nationally? Can Congress regulate 
labor standards for states and cities under its Commerce Clause power? 
How closely connected must the regulated action be to interstate com-
merce for Congress to have the authority to legislate? Where would you 
look for evidence that Congress is properly legislating under its Com-
merce Clause authority? What is the extent of the limitations imposed on 
state regulation by the Commerce Clause? Do you agree that it is the 
Commerce Clause that allows Congress to prohibit racial discrimination 
in public accommodations, as the Court held in Heart of Atlanta Hotel v. 
United States?157 Do you agree with the Court’s decision in United States 
v. Lopez (1995), which struck down the Gun-Free School Zone Act because 
education is traditionally local? Is there any circumstance under which Con-
gress could regulate activities in schools using its Commerce Clause au-
thority? Questions about Congress’s powers under the Commerce Clause 
are as numerous as they are important. However, fewer than half the Sena-
tors on the Judiciary Committees asked either Justice Roberts or Justice 
Alito questions about this issue.158 

Congress also ought to ask nominees more tough questions about 
when they believe courts can strike down federal laws. What amount of def-
erence should the Court give to Congressional action? Should the Court err 
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on the side of upholding a law? Do certain types of laws deserve greater 
deference than others? Regulatory laws? Criminal laws? How closely tied 
must a law be to an enumerated right of Congress under Article I for it to 
be upheld? 

The Senate ought to be more vigilant in asking these questions159 and, 
just as importantly, in demanding answers.160 The sheer number of sub-
stantive areas of legitimate and important questioning that Senators can 
ask during judicial conªrmation process is staggering. It underscores why 
the courts are so important, why the conªrmation process is so central, 
and why questioning is so vital. And the answers to each and every one 
of these questions could have a profound effect on the daily lives of hun-
dreds of thousands, if not millions, of people. That is why the conªrmation 
process is not a whim or a political game, but the solemn obligation of 
the Senate to the country. 

C. Conclusion 

For years, President Bush has repeated a simple point when chal-
lenged about the aggressiveness of his Administration’s policies: “I came 
to Washington to solve problems.” Like the President, every member of 
Congress came to Washington to solve problems, and to make America 
stronger and safer. However, the power of Congress to satisfy its consti-
tutional responsibilities and provide for the general welfare of the Ameri-
can people has diminished in recent years. The strength and inºuence of 
Congress is not a partisan issue, and its power should not ebb and ºow de-
pending on which party controls which levers of government. The American 
people deserve active and aggressive lawmakers—not despite the troubled 
times we live in, but because of the troubled times we live in. 

Epilogue 

The momentous election of November 7, 2006, sent a clear message 
that voters were looking for a change. Although there are many areas of pos-
sible change that the new Democratic majority looks forward to address-
ing in the coming Congress, accountability in government is among the 
ªrst to be addressed. Voters were fed up with a Congress that failed to ask 
questions, investigate or probe into a costly and deadly war. Voters want a 
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Congress that stands up, instead of laying down and allowing the Execu-
tive and Judicial branches to roll right over it. 

The preceding Article lays out why Congress must seize the initia-
tive to reinstitute accountability in our federal government, and how it 
should begin to go about doing just that. By increasing oversight and 
working hard to reestablish the role of the Congress, we can transform 
the Congress from an obsequious follower into the strong, robust representa-
tive of the people that our founders envisioned . . . and that our current citi-
zenry has demanded. 

 


