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The Equal Rights Amendment: Making Our Union More Perfect

By: Ally Coll & Michelle Kallen

In January 2020, Virginia became the 38th state to ratify the Equal Rights Amendment (ERA). Thirty-eight should have been the magic number: Article V of the United States Constitution, which lays out the process for Constitutional amendments, provides that a proposed amendment becomes part of the Constitution as soon as it is ratified by ¾ of the states. But advancing women’s legal rights in the United States has never followed an easy or straightforward path, and the ERA’s journey has been no exception.

 

In 1869, Wyoming became the first state to grant women the right to vote–but when Susan B. Anthony tried to invoke that right in the 1872 presidential election, pointing to the newly enacted Fourteenth Amendment’s guarantee of equal protection of the laws to “any person,” she was arrested, convicted, and fined. It took another fifty years before the women’s suffrage movement would achieve its goal of amending the Constitution to grant women the right to vote with the ratification of the Nineteenth Amendment. 

 

Recognizing that securing the right to vote was only an initial step toward full equality under the law, women’s rights activists pushed for the introduction of the ERA a few years later. The original text of the amendment, which was first introduced to Congress in 1923, stated: “Men and women shall have equal rights throughout the United States and in every place subject to its jurisdiction.” 

 

Twenty years later, Alice Paul rewrote the ERA to better reflect the language in the Fifteenth and Nineteenth Amendments. The new version would firmly establish that the “Equality of rights under the law shall not be denied or abridged by the United States or by any state on account of sex,” and provide Congress with the explicit authority to enforce this requirement with appropriate legislation. Lawmakers proceeded to introduce this version of the ERA in every session of Congress for the next thirty years, but it wasn’t formally proposed for ratification by the states until 1972. 

 

That year, the amendment passed both chambers of Congress with bipartisan support far exceeding the two-thirds majorities required by the Constitution. Congress then sent the proposed amendment to the states for ratification, and, as had become standard practice, included a seven-year deadline in the proposing clause. Thirty-five states soon ratified the ERA, but opposition to the proposal brought the ratification process to a halt. Congress extended the deadline to 1982, but instead of securing additional ratifications during that time, five states instead tried to rescind their prior ratifications–an action that had questionable legal effect, but nonetheless sent a clear message: the ERA’s momentum had stalled.

 

But, in 2017, thirty-five years after the extended deadline expired, and in the midst of the “Me Too” movement, Nevada put the issue back on the table and ratified the ERA. Illinois followed suit the following year, and in 2020, Virginia provided the final ratification necessary to reach the ¾ requirement set forth in Article V.  The effort, however, was far from over.

 

When a constitutional amendment is ratified by the requisite number of states, federal law tasks the United States Archivist (the head of the National Archives) with certifying and publishing the amendment.  As it became evident that Virginia was on the cusp of ratifying the ERA, the Trump administration Office of Legal Counsel (OLC) released a legal opinion declaring the ERA expired.  According to that opinion, none of the three final states’ ratifications could count towards Article V’s ¾ requirement.

 

Although the Archivist at the time, David Ferriero, had previously expressed support for the ERA, he refused to certify and publish the ERA, citing the Trump administration OLC opinion.  Virginia, Nevada, and Illinois sued.  They argued that Ferriero had a ministerial duty to certify and publish the ERA, because the Constitution did not grant the Archivist (or any executive branch official) the power to nullify state ratifications of constitutional amendments.  The fact that the ratifications came after the deadline did not invalidate them. The states argued that Congress’s decision to place the deadline outside the text of the amendment–a departure from Congress’s previous practice of placing deadlines in the text of the amendment itself–was pivotal.  Furthermore,  Article V of the Constitution specifically empowers Congress to do only two things: (1) “propose” amendments, and (2) select one of two “modes” of ratification (state conventions or ratification by state legislatures).  It  did not empower Congress to place external constraints on how states ratified. Unlike a deadline outside the text, a deadline within the text of an amendment requires ratifying states to also ratify the deadline.  Ratification by states after an amendment’s deadline would mean the expired amendment is part of the Constitution, but because of the deadline, the amendment would be inoperative (much like the Eighteenth Amendment).  Thus, the states urged, a time limit outside the text of a proposed amendment is non-binding on ratifying states.

 

A district court judge in DC dismissed the case.  The judge reasoned that the three states suffered no legal injury and, therefore, did not have standing to bring the case.  The judge reasoned further that the deadline in the ERA’s proposing clause meant that the states could not establish a clear entitlement to relief.  When the Biden administration assumed responsibility for the case, it did not change position.  In fact, President Biden’s pick for Archivist made clear during her confirmation hearing that she plans to stand by the Trump administration OLC’s opinion unless she is instructed otherwise by a court. Such instruction is unlikely to come any time soon. In February 2023, the DC Circuit affirmed the district court’s dismissal of the case, reasoning that the plaintiff states did not establish the “clear and indisputable” right to relief necessary to succeed on a mandamus claim.  It is unclear whether the plaintiff states will appeal this ruling.

 

Meanwhile, in 2021, the U.S. House of Representatives passed a joint resolution removing the original deadline to the ERA.  The bill’s co-sponsor Representative Carolyn Maloney explained, “We introduced this resolution to underscore and affirm that the ERA has been validly ratified as required by the Constitution, and should be recognized as the 28th Amendment to the U.S. Constitution.”  Her argument was based on history. Until the turn of the twentieth century, deadlines were not generally used in connection with constitutional amendments.  (In fact, the Twenty-Seventh Amendment was ratified more than 200 years after it was proposed.)  And when Congress began the practice of affixing deadlines to amendments, it did so in the text of the amendments themselves, not outside the text as it did with the ERA.  For the same reasons Virginia, Nevada, and Illinois cited in their earlier lawsuit, the deadline did not kill the ERA.

 

Bipartisan legislation to remove the ERA’s deadline similar to that in the House was introduced in the Senate in 2021, but never received a vote in the upper chamber.  In 2023, new legislation was introduced in the Senate to remove the ERA’s deadline.  That legislation remains pending.

 

While the legal status of the ERA hangs in the balance, the importance of enshrining an express prohibition on sex discrimination in the Constitution has never been more obvious. This summer, the Supreme Court reversed its long-standing precedent finding a Constitutional right to abortion under the Fourteenth Amendment, removing a fundamental right that has disproportionately benefited women for the past fifty years. Five years after Tarana Burke’s longstanding #MeToo movement went viral, existing laws still fail to adequately protect employees from sexual harassment and other forms of sex-based discrimination at work.

 

The ERA could also provide a new legal mechanism for challenging the swath of anti-LGBTQ bills that state legislatures have introduced over the past several years. In light of the Supreme Court’s 2020 decision in Bostock v. Clayton County, these measures, which range from anti-trans policies to religious exemption bills, could face heightened scrutiny if the ERA became law. In a textualist opinion authored by Justice Neil Gorsuch, the Court in Bostock concluded that, in the context of the Civil Rights Act of 1964, “it is impossible to discriminate against a person for being homosexual or transgender without discriminating against that individual based on sex.”

 

This year marks 100 years since the ERA was first introduced, and the need to codify an explicit commitment to sex equality into our nation’s founding document has never been more urgent. Without the ERA, the U.S. Constitution is the only major constitution with a bill of rights but with no express recognition of equality on the basis of sex. Now that the Supreme Court has undermined its longstanding precedent protecting reproductive and LGBTQ+ rights under the Fourteenth Amendment, it’s clear that enacting the ERA is the only way to ensure that people of all genders are guaranteed equal protection of the laws under the U.S. Constitution in the decades to come. 

 

Ally Coll is an Assistant Professor of Legal Studies at George Mason University, and Co-Founder of the Purple Campaign, a non-profit organization she launched in 2018 to address workplace harassment in the wake of the #MeToo movement.

 

Michelle Kallen is a partner in Jenner & Block’s Supreme Court and Appellate Practice.  She is the former Solicitor General of Virginia, where she served as lead counsel on behalf of the Commonwealth to certify and publish the Equal Rights Amendment to the U.S. Constitution.
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Agency Names Do Not Constrain Agency Powers

By: Ryan H. Nelson

In January, the Supreme Court quashed the best thing our government had done to fight the pandemic.  In a 6-3 opinion, the Court paused implementation of the Biden Administration’s workplace vaccine-or-test-and-mask requirement for larger private employers until its legal challenges resolved.

Granting such a drastic provisional remedy requires a determination that the challengers are likely to prevail at the end of the litigation.  The Court’s majority believed that prerequisite to be satisfied because, in their view, the Occupational Health and Safety Administration (OSHA) lacked authority to impose the workplace vaccine-or-test-and-mask requirement.  According to the majority, the requirement was not “occupational” in most workplaces since workers can catch COVID-19 anywhere.  OSHA then chose to withdraw the requirement rather than fight a battle it was almost certain to lose.

The majority was wrong for several reasons.  Foremost, all dangers that arise in the workplace are necessarily “occupational” dangers even if those dangers arise elsewhere, too.  Take, for example, the backache you get from sitting at your desk at work, which you could also get from sitting in your armchair at home.  Moreover, the law OSHA invoked to promulgate the requirement—Section 6(c) of the Occupational Health and Safety Act of 1970—does not use the word “occupational.”  Thus, the Court’s insistence that OSHA can regulate only “occupational” dangers is an atextual reconceptualization of the Constitution’s separation of powers that belies precedent and sound governance in ways beyond the scope of this critique.  

Yet, amidst this decision’s derision, one particular line in the majority’s opinion deserves pointed attention and castigation.  In building its case for why the requirement needed to address dangers that were “occupational” in nature—not merely address “grave danger” to “employees,” as Section 6(c) of the Act says—the Court not only cited to the Congressional declaration of the Act’s purpose and policy, but it appears to have been persuaded by the agency’s name itself.  “As its name suggests,” the Court reasoned, “OSHA is tasked with ensuring occupational safety.”

Despite the Supreme Court’s prior recognition that “the title of a statute or section can aid in resolving an ambiguity in the legislation’s text,” the majority invoked the agency’s name, not the title of the Act or Section 6(c), and it did so without finding an ambiguity in Section 6(c) that it needed to resolve.  Has the Court invented a new rule that government agencies’ powers might be delimited by their names?  If so, many federal initiatives could be doomed.

The U.S. Department of Housing and Urban Development has designated four “rural” communities in Florida, Kentucky, Puerto Rico, and South Carolina as promise zones aimed at “accelerat[ing] and strengthen[ing] the community’s own efforts at comprehensive community revitalization.”  The government should not cease this valuable work because the agency’s name uses the word “urban” and not “rural.”

Within the U.S. Department of Veterans Affairs lies the National Cemetery Administration—the agency that runs Arlington National Cemetery in Virginia.  Its oversight includes several civilians’ graves, such as those of First Lady Jacqueline Kennedy Onassis, Supreme Court Justices Thurgood Marshall and Ruth Bader Ginsburg, and civil rights activist Medgar Evers.  Their graves deserve care in this place of honor despite the word “veteran” in the agency’s name.

The National Railroad Passenger Corporation, better known as Amtrak, includes several routes outside of our nation, including at least one route located entirely within Canada, between Aldershot and Toronto.  The government ought not sever the tracks at the border on account of the word “national” in the agency’s name.

New technology “preventing failure as well as expensive repairs and replacements” in “electrical generators” was developed not by the U.S. Department of Energy, but by the Bureau of Reclamation within the U.S. Department of the Interior, the agency that manages natural resources and cultural heritage.  The agency should not stop working to keep electricity prices down because the word “interior,” not “energy,” appears in its name.

These examples highlight the absurdity of the Supreme Court’s insinuation.  Agency names do not constrain agency powers.  Laws do.  Hopefully, the Supreme Court’s suggestion to the contrary was mere dicta—a throwaway, introductory clause prefiguring the actual legal analysis to come.  But, with this Court’s hostility to the administrative state, one can never be too certain.

Ryan H. Nelson (@RyanHNelson) is an Assistant Professor of Law at South Texas College of Law Houston. 
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SB 8 Reveals the Difference Between a Private Vigilante Law and a Private Attorney General Statute

By Poppy Alexander and Chris McLamb*

During the oral arguments heard by the Supreme Court last week regarding Texas’s anti-abortion statute (SB 8), a significant part of the back-and-forth was devoted to whether the law can be compared to a whistleblower statute. SB 8 enlists private citizens to report other citizens for exercising their constitutional rights––a far cry from whistleblower laws that enlist private citizens to go after fraudsters who cheat the government and the public. Yet this line of questioning, tangential as it may seem, helped expose the Texas law for what it is: a brazen attempt to circumvent Roe v. Wade.

 [Read more…] about SB 8 Reveals the Difference Between a Private Vigilante Law and a Private Attorney General Statute
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SB 8’s Unnoticed “Sword of Damocles” Provision

By David S. Cohen*

Texas’s Senate Bill 8 (SB8) is, to use a technical legal word, bonkers. And I’m not even talking about the substance of the bill, which is a clearly unconstitutional ban on abortions at six weeks of pregnancy, which is long before viability. Rather, the law is bonkers because of all of the procedural irregularities built into it. Consider the following abnormalities: [Read more…] about SB 8’s Unnoticed “Sword of Damocles” Provision
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Asylum, Interrupted

By Haiyun Damon-Feng*

One of the cruelest and most devastating Trump-era immigration policies was the Remain in Mexico policy, formally titled the “Migrant Protection Protocols” (MPP).[1] MPP upended decades of established asylum law and practice, forcing asylum seekers to wait in Mexico pursuant to a bilateral agreement between the U.S. and Mexico—where many were kidnapped, raped, tortured, or otherwise exploited or killed for their vulnerability as migrants—while they pursued their immigration cases before U.S. immigration courts.  [Read more…] about Asylum, Interrupted
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Restoring the Right to Seek Asylum: The Case for Rescinding Removal Orders Issued Under the “Remain in Mexico” Policy

By Haiyun Damon-Feng*

In January 2019, the Department of Homeland Security (DHS) began implementing the inaptly named “Migrant Protection Protocols” (MPP), often referred to as the “Remain in Mexico” policy. MPP is a coercive, inhumane, and likely unlawful U.S. immigration policy that marked a stark departure from U.S. asylum law and procedure. Asylum is a humanitarian protection available to people fleeing persecution in their home countries, including people who have suffered severe violence and threats of death on account of their religion, sexual orientation, gender, or political beliefs.  [Read more…] about Restoring the Right to Seek Asylum: The Case for Rescinding Removal Orders Issued Under the “Remain in Mexico” Policy
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