Outrunning the Devil: Considering the Implications of Relaxing the NLRA’s Preemption
Regime for Working Texas Families

And when the last law was down, and the Devil turned round on you - where would you hide,
Roper, the laws all being flat?

Yes, I'd give the Devil the benefit of the law, for my own safety’s sake.

Robert Bolt
A Man for All Seasons

|. Introduction

Working families in Texas have hit rock bottom. Although the state’s economy largely weathered
the Great Recession and job growth in the state has been remarkably consistent, too many
Texas families live in poverty, cannot afford housing, and lack access to basic needs like
healthcare. While working families in Texas struggle to make ends meet, the state’s elected
leadership has vigorously resisted efforts to raise wages or provide benefits to Texans who
work. Worse still, Texas’ elected officials consistently seek to undermine the ability of working
people in the state to come together to seek better pay and safer working conditions.

All across the state, working Texans have had enough. Changing demographics in the state and
a changing political environment have given working people an opening to move in a different
direction. They have used that opening to forge creative solutions that make it easier for them to
find good, safe jobs and to have a voice at work.

Nationally, decades of assaults on collective bargaining, workers’ wages, and workers’
protections have resulted in the feeling among working people that they are falling behind." This
crisis for people who work has led leading thinkers to explore the types of labor law
experimentation possible and underway at the local level under the National Labor Relations Act
(NLRA).? Further, it has sparked a discussion about whether it may be time to “relax the NLRA’s
preemption regime,” thereby fostering local experimentation in labor law that could help more
working people get ahead.

This paper explores what that kind of “relaxing” could mean for working people in Texas. It
argues that any legislative change that would eviscerate the NLRA as a floor, or baseline, for
working people’s right to come together to improve their working conditions free from retaliation
would have devastating implications for average Texans. In order to understand the potential
implications, it is useful to better understand Texas.
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Il. The Failed Promise of the Texas Miracle®

For years, elected officials touted the “Texas Miracle.” They bragged about the resilience of the
state’s economy during the Great Recession and assured us it was the result of little-to-no
regulation of private sector markets in the state. We know better.

The facts reveal a picture of working Texans falling behind and a state government hostile to
policies that improve wages and working conditions for Texans who work.

a. Texas Families Falling Behind

Millions of Texans need and deserve good jobs: jobs that both pay a living wage and offer basic
benefits to working families, such as health insurance coverage and paid sick days. Today, too
many Texans live below the poverty line. In fact, over 4.8 million people in Texas, a number
greater than the entire population of more than half of the states in the United States, live in
poverty.® Poverty in Texas, including unemployment, poverty-level wages, and a lack of access
to basic necessities such as food and medical care, disproportionately affects the state’s African
American and Latino populations.®’

Texas’ growing economy almost exclusively benefits the wealthiest 1% of Texans, which
includes households earning $423,099 or more per year.® During the post-recession period,
Texas’ economy remained relatively strong with one of the lowest unemployment rates in the
country.? But even though Texas’ economy claims to be one of the strongest in the nation, the
poverty rate is comparable to more economically stagnant states such as Arkansas and
Alabama.'®"" Texas’ economic growth is clearly not benefiting all working Texas families. During
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and after the Great Recession, many Texas politicians touted Texas’ resilience against the
economic recession and its relatively small loss of jobs compared to other states. Yet not all
Texans benefited from this resilience. From 2009 to 2012, the incomes of the wealthiest 1% of
Texans grew by more than 50%. The other 99% of families saw an income increase of just 2%,
which failed to even keep pace with inflation during the same time period."

Texas’ low unemployment levels and high poverty rates are resulting in dire consequences for
working families, many of whom are struggling to make ends meet. The number of Texan
households utilizing the food stamp program tripled from 2000 to 2010, and now more than 1.4
million households rely on food stamps to feed their families.™ Housing costs have also become
unbearable for many Texas families, particularly in urban areas. In Austin, Texas, the median
cost of a home skyrocketed by 48% from 2005 to 2014 while the median family income
increased by just 12% during the same period. For the vast majority of Texas families, wages
simply are not keeping up with the rising cost of basic necessities. In addition to food and
housing, access to health care is also inaccessible for millions of Texas families. In fact, Texas
has the highest uninsured rate in the United States.’ Low income Texans suffer the most: 40%
of low-income adults lack health insurance compared to just 11% of high- and middle-income
adults.”® The consequences of poor access to health care services for Texas families is real.
Nationally, Texas has the 6th highest percentage of people with diabetes, the 3rd highest teen
birth rate, and the 2nd highest percentage of households that experience hunger."'

The combination of inequality, low wages, and unemployment has led to deep pockets of
poverty throughout the state, primarily affecting families of color. One in three Latino and African
American children live in poverty in Texas, compared to just one in ten non-Latino White
children.™ Widespread poverty in Texas is not surprising when you consider that the state
spends less than the national average on government programs for education, nutrition, and
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health care.?’ Hypocritically, Texas relies heavily on the federal government for the existence of
the few assistance programs available in the State. For example, Texas takes a greater
proportion of federal money than California to keep Texas’ minimal programs afloat.?’

Texas has been one of the nation’s strongest job-creating states, adding over 2 million new jobs
between 2000 and 2013.% Yet only thirty percent of these new jobs paid relatively high wages
of at least $26 an hour or more. The good jobs that do exist are often inaccessible to people of
color in the state. Latinos, the second largest ethnic group in Texas, earn approximately half as
much as the average non-Latino White worker. In 2013, the per capita income for each non-
Latino White Texan was $28,188, while the per capita income for an African American was
$19,624 and just $15,177 for a Latino.?® Unemployment also disproportionately impacts families
of color, as Latinos are twice as likely to be unemployed compared to non-Latino Whites, and
African Americans are nearly three times as likely to unemployed.?

Living wage jobs with benefits are needed for millions of Texans.
B. Texas Families Under Attack

The state’s failure to invest in education, nutrition, and health care is not the only reason Texas’
families are falling behind. The Texas legislature has consistently assailed policy tools that
improve working conditions for Texas families and has also failed to enact commonsense
policies that promote high wages and safe working conditions.

First, Texas is a “right-to-work” state. As such, the state prohibits union security clauses and
allows employees to receive the benefit of collectively bargained wages and benefits without
paying for the work that goes into winning them. Unsurprisingly, the first “right-to-work”
campaign in the country was actually initiated in Texas in 1941 as a backlash to the wave of
organizing campaigns sparked by the passage of the National Labor Relations Act six years
earlier.”® That campaign was led by Vance Muse, a former lobbyist for the oil industry described
by his family as a “white supremacist, an anti-Semite, and a Communist-baiter who opposed
women'’s suffrage and child labor laws.”®® With that culture of opposition to the rights of working
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people and collective bargaining so ingrained in Texas’ past, it is understandable that in 2016
only 4% of people employed in Texas were members of labor unions.?” The positive impact of
unions on the wages of union members and non-union members is as well documented® as
Texas’ poor performance with respect to creating the conditions for wages to rise for most
working Texans.”

In addition to being hostile to working people’s ability to raise their wages through collective
bargaining, Texas also has a long history of hostility to wage increases enacted through policy.
Texas did not adopt the federal minimum wage until 2001.*° Before then, the Texas minimum
wage was $3.35 an hour.>' To make matters worse, two years later the Texas legislature
explicitly prohibited local municipalities from adopting private-sector minimum wage laws.** As a
result, Texas cities are unable to raise the minimum wage over the federal minimum—this
development has threatened to stymie worker movements, like the “Fight for $15,” that strive to
help working people get ahead. It is no wonder, then, that Texas has become an engine for low-
wage job growth.

Not only has Texas been historically hostile to the rights of working people, it is also currently
hostile to the rights of working people. For example, during the 2017 legislative session, the
Texas legislature advanced bills in the House and Senate that would have prohibited Project
Labor Agreements (PLA) on public projects in the state.*® PLAs establish base pay
requirements, safety requirements, and work rules on construction job sites. The fact that these
bills advanced, though ultimately failed (PLAs have never been used on a single public project
in Texas), is evidence of the unbridled hostility the of state’s leadership towards policy tools that
improve working conditions for Texas families.

At the same time the state’s leadership was moving to prohibit PLAs, they were also ignoring
opportunities to enact common sense policies that promote high wages and safe working
conditions. This past legislative session in Texas, the legislature failed to act on bills that would
have meaningfully addressed wage theft,* improved safety conditions* for working people, and
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required workers’ compensation coverage®® for Texas construction workers. Together, these
failures to act contribute to low wages and unsafe working conditions for too many working
people in Texas.

lll. Change Is Gonna Come

Texas is changing. Demographic changes and political changes have been bubbling in the state
for decades. As those changes persist, they have led to promising creative solutions at the local
level that make it easier for working families to find good safe jobs and to have a voice at work.

a. Increasing Diversity

The iconography of Texas that occupies most folks minds must be filled with vast rural
expanses, cowboy hats, and small town football games. All of those images still have home in
the state. But increasingly, they share that space with guayaberas, amazing Indian food, and
light rail commuter trains. The face of the Texas’ landscape is changing because its population
is changing.

For the last several decades, a variety of forces have worked to dramatically change the
demographics of Texas and the full extent of that change has not yet been realized. In the
coming years, for example, Latinos are projected to emerge as the largest race or ethnic group
in the state.®” One reason this trend is playing out is because the largest age groups among
Latinos in Texas are young--under the age of eighteen—while the largest groups of other race
or ethnic groups are older.*® In addition, Texas is, as a whole, becoming younger. For example,
Texas is on pace to have a higher percentage of millennials than forty-six other states by the
2018 midterm elections.* That pace would also give Texas a higher percentage of millennials
than any large- or medium-sized state by the same time.*® For reference, “Texas has a higher
percentage of both millennials and Latinos today than California.”’'

Where Texans live is also changing. Although the state is often depicted or imagined as a vast
rural expanse most commonly traversed on horseback, more and more Texans actually reside
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in the state’s cities. Texas is actually 84.7% urban, more urban than thirty-five other states.*? In

addition, four of the country’s eleven largest cities—Houston, San Antonio, Dallas, and Austin—
are in Texas and account for the majority of the state’s growth.*?

b. Political Change and Policy Progress for Working People

As Texas becomes more diverse, the politics of the state are changing and that change is
resulting in positive policy experiments and developments for working families in every corner of
the state.

The rapidly shifting demographics of the state have had an unmistakable impact on the political
realities of the state. Approximately 28% of eligible voters in Texas are Latino. That is the
second highest share of such voters of any state in the country.** These changes are starting to
become evident at the ballot box. Republican candidates in statewide races won, on average,
about 60% of the vote in 2000. They won less than 53% of the vote on average by 2008. Down-
ballot Republican winners in 2008 won 51% of the vote on average.

As Texas cities grow and become more diverse, they have become beachhead for the potential
seismic political shift that looms over the state. All four of Texas’ largest cities have, in their own
way, began to foreshadow what may be in store for the state. For example, Dallas was once
reliably Republican and is now solidly Democratic. Barack Obama won 60.1% of the vote in
2012 in Travis County, where Austin is situated. About three-fourths of the inhabitants of the
San Antonio metro area are people of color and, in 2017, San Antonio elected a new mayor and
city council that may be prove to be the most progressive in the state.*® In 2012, Barack Obama
won Harris County, where Houston is situated, by just under 1,000 votes. In 2016, Hillary
Clinton carried the county by more than 160,000 votes.*

So far, these changes have had real impact for working people in Texas—particularly for
working families in Texas cities. Although municipalities in Texas are prohibited from enacting
private sector minimum wage laws, Texas cities have pushed forward to raise wages for public
sector employees as well as the employees of municipal contractors, and have attached wage
requirements to incentive programs. For example, the cities of Austin,*’ Dallas,*® Houston,*® San
Antonio,* and others,®! have all moved to increase wages for various employees in those cities.
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In addition to pushing local elected officials to increase wages, working people across the state
have come together to pursue creative policy solutions that lay the groundwork for good, safe
jobs. In 2015, men and women working in construction in Dallas banded together with other
community allies to win mandatory rest breaks for all construction workers in the city.52 In
Austin, working people demanded that employers in the city delay running criminal background
checks until an applicant is about to be offered a job and the Austin City Council adopted that
measure in 2016.% Additionally, real estate interests and working people came together to
create a program that allows developers to obtain building permits more quickly when they
commit to requiring basic wage and safety standards in their subcontracting chain.>*

Despite Texas’ historic and current hostility to rights and standards for working people,
demographic and political changes in the state have created an opening for people who work to
find policy solutions that help them to get ahead.

IV. The Devil We Know

In many ways, Texas is a contradiction. It is a state that was historically, and is currently, hostile
to the ability of working people to improve their wages and working conditions. At the same
time, Texans are a people whom persistently and creatively find solutions that allow Texas
families to get ahead. There is a devil in that paradox. It menaces working people across the
state, keeping too many of them in the shackles of poverty and low wage, dangerous jobs. It is
also a devil the people of Texas know. It is a devil Texas families find ways to outsmart and
outmaneuver. But for every working Texan that outruns the devil, there are often two or three
that find themselves caught in his grasp. For those working Texans, federal protections,
particularly those enshrined in the NLRA, are important tools that shield Texas families from the
worst of the devil’s ill intent.
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a. Outwitting the Devil in the Private Sector

Texas’s status as a “right-to-work” state® has undoubtedly impacted the ability of working
people in the to come together to demand good, safe jobs. The percentage of wage and salary
workers who were union members in Texas in 2016, 4%, was the lowest percentage on record
since 1986.%° Union membership was also down from 2015 in Texas and was less than half the
percentage of wage and salary workers nationally that were members of a union in 2016.

Even with the devil lurking around every corner, working people turn in Texas, people who work
in the private sector in the state continue to organize. They still find the courage to come
together to demand better for their families and children. In November 2015, hotel workers
celebrated the end of a seven year battle with a titan of the tourism industry in San Antonio.*’
The organizing campaign, involving Hyatt Hotels, was marked by National Labor Relations
Board (NLRB) and Occupational Safety and Health Administration complaints but eventually
resulted in a five-year contract that included “higher wages and less demanding working
conditions for housekeepers, reduced health-care costs for all employees, gratuity sharing for
banquet servers, and the phasing out of sub-contracted labor....”*® The year before, in Corpus
Christi, 450 men and women working to repair and maintain helicopters participated in an NLRB
election and decided to join the International Association of Machinists and Aerospace
Workers.*® More recently, registered nurses (RN) in El Paso, Texas ratified a contract with two
hospitals that covers 700 RNs and “extends safe patient care standards [and] improves pay
equity to retain the most experienced nurses...."*

The NLRA has also played an important role in Texas outside the traditional collective
bargaining setting. For example, for low-wage construction workers, the NLRA has proved to be
an incredibly important tool for recovering stolen wages. This is because, despite efforts, the
legislature has refused to pass legislation that would protect workers from retaliation when they
exercise their rights to receive their lawful wage. The NLRA remains the sole tool organizations
like the Workers Defense Project have to back up workers when they are fired, threatened, or
blacklisted for exercising their right to be paid.
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Despite being bedeviled by a climate of hostility towards working people, Texas families all
across the state find ways to come together to improve their conditions at work.

b. Outwitting the Devil in the Public Sector

For all of the ways the devil torments working people in the private sector in Texas, he seems to
save a special cruelty for people who work in the public sector. State law explicitly prohibits
public sector employees from collective bargaining®' and engaging in strikes®® with a few
notable exceptions. First, certain municipalities are statutorily permitted to authorize collective
bargaining for firefighters and police officers.®® Additionally, state law allows municipalities of a
certain size to enter into a “mutual agreement” with an employee association regarding wages
and other conditions of employment.® In Texas, the right of public sector employees to
collectively bargain is significantly curtailed and non-existent for most of these employees.

For all the roadblocks and obstacles that impede working Texans in the public sector from
coming together to fight for good, safe jobs, they continue to find a way. In the 1980s, the
(CWA) and the National Association for the Advancement of Colored People (NAACP) came
together to organize food service workers for a public university in East Texas. In order to stop
the organizing drive, the university contracted out those positions. That maneuver left those
workers in legal limbo but the organizers persisted and eventually won a collective bargaining
agreement with the university.®® Although state law does not explicitly bestow upon the public
school teachers the right to collectively bargain, many school districts throughout the state have
adopted “exclusive consultation” policies that allow teachers to have a voice in discussions
related to employment conditions.?® Even in this challenging legal environment, over 64,000%
people have decided to join Texas American Federation of Teachers (Texas AFT) and
thousands more have joined Texas’ National Education Association (NEA) affiliate, the Texas
State Teachers Association.

Texas law governing collective bargaining in the public sector is restrictive and non-existent for
most public sector employees. But Texans working in that sector have found holes and
openings through which to outwit the devil.

c. The Benefit of the Law

Many working Texans have learned to maneuver through the challenging legal environment to
collectively have a voice on the job. But still, all too often, working people in Texas get caught in
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the clutches of the Texas devil that is hostility towards working families. For those working
families, federal labor law, particularly the NLRA, provides a final veil of protection against the
harsh winds that can level working people in the state.

It is not difficult to find examples. There are the seven union members in Grand Prairie who
were unlawfully discharged in violation of the NLRA. Because of those protections, five of those
union members will be reinstated and all seven will receive just over $200,000 in back pay.®
There are the over 600 working men and women in Austin who were unlawfully denied benefits
to which they were entitled. Because of the NLRA, those workers will receive $655,000 as
compensation.®® And there is the employer who adopted unlawful employment policies that
infringed on the rights of their employees to engage in protected concerted activity. As a result
of the NLRA, that employer is rescinding those policies. These examples only scratch the
surface of the kinds of abuses workers face on a daily basis in the state and are only a handful
that were remedied because of existing labor law protections.

In Texas, there is a devil lurking in too many workplaces. He shows his face when working
people are shackled to low wage jobs, denied benefits, and forced to toil in unsafe working
conditions. But Texans are a resilient bunch. They have come to know this devil and learned to
outwork and outsmart him. That can only happen when there is a failsafe to remedy the worst of
the devil’s ill-gotten gains--things like unlawfully stolen employment, benefits, and wages.

V. The Devil We Do Not Know

In a state where working people have hit rock bottom, it is sometime hard to imagine it getting
any worse. Unfortunately, there is actually substantial evidence that gives insight into what
“worse” could look like in the state of Texas. If the NLRA’s preemption regime is relaxed, the
consequences for Texas workers could be severe. In the recent past, a lurch to the right on the
federal level regarding immigration policy has negatively impacted the state’s own approach to
immigration policy making. Legislative proposals put forth in recent legislative sessions related
to the rights of working people are also insightful when considering what an unrestrained
Texas—that is, a Texas operating under a relaxed NLRA preemption regime—could look like.
The potential reality for working families is scarier still when the proposals of the state’s most
extreme voices are considered. When considered cumulatively, there is much to fear for
working Texas families about the devil they do not know.

Prior to the rise in political power of the Tea Party in Texas, policy makers in the state had taken
relatively moderate stances on immigration issues. For example, in 2001, Texas enacted a law
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that permitted undocumented students to pay in-state tuition if they met certain requirements.”
Even after Tea Party forces became fully entrenched in the state, most of the worst policies
never made it to the Governor’s desk.”' During the presidential campaign in 2016,”* and after
the election of President Trump, the national policy debate around immigration took a decidedly
hostile turn.”® The results in Texas for working families have been harrowing. Following the
winds blowing at the national level, Texas legislators, encouraged by the Governor, enacted a
draconian law that would have commandeered local law enforcement as immigration officials
and led to rampant racial profiling for people of color.”* The constitutionality of this law is
currently being challenged in the courts,”® but its passage should be instructive when thinking
about the relationship between policy shifts at the federal level and policy outcomes at the state
level in Texas.

There were a battery of policies proposed during the most recent legislative session that were
harmful to working people. A review of those policies introduced by lawmakers in Texas may
give us a peek into the future of a Texas unbound by basic legal protections for working people.
For instance, the state legislature advanced a bill that would prohibit the automatic collection of
dues for working people in the public sector who decided to join unions.”® Although the bill
ultimately failed, it passed the Texas Senate’’ and was reintroduced during a special session.”
As discussed above, the Texas legislature also considered legislation that would have
prohibited PLA agreements on public projects in the state although PLAs have never been used
on public projects in Texas.” Additionally, the legislature and the Governor took aim at a local
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Austin policy that allows construction projects that include higher wages and safety standards to
access an expedited permitting process.*

In addition to examining legislation introduced by lawmakers, it is also instructive to examine
statements from the state’s lawmakers and proposals from some of the most extreme voices in
Texas. It is worth noting that Texas Governor Greg Abbott recently suggested that the state
should prohibit Texas cities from regulating generally.®' Such a maneuver, though obviously
unrelated to the NLRA, is indicative of the kind of actions Texas could prioritize to wipe out any
positive gains working people could make in Texas cities under a relaxed preemption regime.

Other, more extreme actors in the state also give a glimpse into the Texas for which they would
advocate if the pesky NLRA was out of their hair. The Texas Public Policy Foundation, an
influential, conservative, non-profit organization funded by Koch Brothers and other corporate
interests® has barely attempted to conceal its contempt for the NLRA. In a 2015 policy paper,
the organization boasts that “[s]tate elected officials have substantially more capacity to rein in
union excesses in the public sector than they do in the private sector,” and laments that “state
elected officials’ ability to protect business employees and owners from the type of top-down
union organizing campaigns that have targeted Texas janitorial, health care, and other
employees in recent years is somewhat limited” because of NLRA protections.®

Collectively, this evidence paints a dark picture of the Texas working families would face if the
state ever listened to the council of the devil sitting on its shoulder and whispering in its ear. If
the preemption regime of the NLRA was relaxed, there would be nothing to prevent that reality.

VI. Conclusion - Foresters in the Thicket of the Law

Texas has failed working families in the state. Low wages, non-existent benefits, and severe
inequality and poverty are now stable features of the state’s economy. Working Texans are in
this predicament because the state has failed to invest in education, nutrition, and health care
and because of Texas’ legal and cultural hostility to the rights of working people.

There is, though, a path forward. The changing demographics and politics of the state have
created an opening for working Texas families to win by organizing, particularly in the state’s
cities. This approach has already paid dividends—working people across the state have
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become foresters in the thicket of Texas labor law and have forged creative solutions at the
local level that foster more good, safe jobs. They have been able to do that, in part, because of
the protections of the NLRA. Allowing Texas more latitude to legislate in the area of labor law
would almost assuredly put more Texas families in peril. Any legislative change to the NLRA
that would eviscerate the NLRA as a floor, or baseline, for working people’s right to come
together to improve their working conditions free from retaliation would have devastating
implications for average Texans.



